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APPELLANT'S STATEMENT OF QUESTION PRESENTED 


This appeal involves the validity of a sale of real estate at public 
auction under a deed of trust. The question presented is whether or 


not such a sale is valid where, cumulatively, the following things were 


present and the conduct of the alleged purchaser was such as to reflect 


on the good faith of both the purchaser and the parties: 


1. The advertisement did not fully describe the premises so as 
to inform the public that the subject real estate was a semi-detached 


dwelling containing a certain number of rooms with basement, etc. 


2. The trustees, the auctioneer and the alleged purchaser were 
all so closely related to each other in the operation of their respective 


businesses as well as in the same business. 


3. By admission of the parties a sale to the alleged purchaser 
did not actually take place at the time and place of sale but was sub- 
sequently worked out between the parties and in such a manner as to 


cast a question on its purpose and on the motive of the parties. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,920 


THE ADMIRAL COMPANY, INC., 
‘Appellant, 


ERNEST A. THOMAS, ET AL., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant filed a complaint in the United States District Court for 
the District of Columbia seeking to set aside a trustees' sale of certain 
real estate in the District of Columbia and subsequent conveyances of 
the same to straw parties who are parties to this action and to appoint 
disinterested trustees to sell the said real estate and apply the proceeds 
in accordance with the rights of the parties in interest or in the alter- 
native to award judgment in favor of the plaintiff for the amount due on 
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the note held by the plaintiff which was secured by this real estate, 
together with interest, costs and attorney fees. The case was tried by 
the Court without a jury and judgment rendered in favor of the appellees. 
This appeal is taken from such judgment. 


STATEMENT OF THE CASE 


The appellant, a corporation, was the holder of a promissory note 
which was secured by a deed of trust on Lot 15, Square 6219, with im- 
provements thereon known as premises 4212 Livingston Road S.E., in 
the District of Columbia. The said promissory note (Plaintiff's Ex. 1) 
is dated April 20, 1953, and was obtained by the appellant for value in 
due course sometime thereafter. At the time the said note was executed 
and secured by deed of trust, as aforesaid, the said trust was second to 
a deed of trust securing a loan made by the appellee, Perpetual Building 
Association, which deed of trust named the defendants, Samuel 
Scrivener, Jr. and Junior F. Crowell, as trustees. A short time prior 
to August 30, 1956, the defendant, Perpetual Building Association, under- 
took to sell the security described in its deed of trust to satisfy a bal- 
ance of $7,443.67 (J.A. 87) due on its promissory note which at that 
time was in default. In proceeding with such sale Perpetual Building 
Association, acting under instruction of its executive committee on 
which Thornton J. Owen and Samuel Scrivener, Jr., were members, 
engaged Thomas J. Owen & Son, Inc., auctioneers to carry out the sale. 
At that time Thornton J. Owen was president of Thomas J. Owen & Son, 
Inc., as well as vice president of Perpetual Building Association and 
chairman of the Board of Directors of Perpetual Building Association 
(J.A. 35). Samuel Scrivener, Jr., one of the trustees on the aforesaid 


deed of trust of Perpetual Building Association, was an officer, a mem- 


ber of its board of directors, a member of its executive board which 
passes on trustees' sales, and counsel of Perpetual Building Association. 
The other trustee, Junior F. Crowell was manager of Fidelity Investment 
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Company, a partnership with offices in the Perpetual Building, owned 

by Samuel Scrivener, Jr., Thornton J. Owen, William H. Dyer an officer 
of Perpetual Building Association, Edward C. Baltz, President of 
Perpetual Building Association, and possibly others, all having close 
relationship to Perpetual Building Association. The said Fidelity In- 
vestment Company did a great deal of insurance business as well as 
other business with Perpetual Building Association for the profit of its 


owners. 


The advertisement giving public notice of the proposed sale 
(Pl. Ex. No. 5) merely described the premises as a valuable brick 
dwelling known as premises 4212 Livingston Road S. E. and did not 


State that it was semi-detached nor that it had a basement and the num- 


ber of rooms contained in the house. 


The sale was fixed for August 30, 1956, at 2:30 in the afternoon, 
and was attended by an officer of the auctioneer, Robert W. Kidwell, 
who officiated in the sale, the defendant, Junior F. Crowell, as a trus- 
tee, the defendant, Ernest A. Thomas, Treasurer of Perpetual, two 
drivers one for the auctioneer and the other for the trustee, and one 
strange unknown man. There was only one bid made by the defendant, 
Ernest A. Thomas, who bid $7,600.00, approximately the amount due on 
the note held by Perpetual plus the costs of the sale, and who stated that 
he bid the property in for Perpetual Building Association (J.A. 60) but 
since there were no other bidders advised the auctioneer that he would 
take it in his own name or in the name of a straw and would give him 
that name tomorrow. The property was not sold to Perpetual even 
though bid in for Perpetual. The deposit of five hundred ($500.00) 
dollars required by the advertisement to be given at the time of sale 
was not given (J.A. 37-38). The property was subsequently conveyed 
by the trustees, Samuel Scrivener, Jr. and Junior F. Crowell, to Elsie 
L. Leishear (Pl. Ex. 6) by deed dated September 12, 1956, who executed 
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a deed of trust to the said Samuel Scrivener, Jr. and Junior F. Crowell, 
by deed dated September 13, 1956, to secure $7,300.00 to the Perpetual 
Building Association (Pl. Ex. 7). On the same date, September 13, 1956, 
Elsie L. Leishear, conveyed to Regina S. Thomas, wife of the defendant, 


Ernest A. Thomas (Pl. Ex. 8). The defendant, Ernest A. Thomas, ad- 
mits that he is the true owner of the property held for him by his wife, 
Regina S. Thomas. The testimony of one Frederic Richmond and of the 
defendant, Ernest A. Thomas, as well as the appraisal made by both the 
Veteran's Administration and Perpetual Building Association, was that 
this property had a cash value of from $12,500.00 to $12,800.00. 


Appellant brought this action to set aside the alleged trustees' 
sale and conveyance to Elsie L. Leishear, the trust executed by Elsie 
L. Leishear to the defendants, Samuel Scrivener, Jr., and Junior F. 
Crowell, trustees, and the deed executed by Elsie L. Leishear to Regina 
S. Thomas, and to appoint a trustee or trustees to sell the said real 
estate at public auction by an impartial auctioneer; to apply the pro- 
ceeds of such sale after deducting the expenses incurred, to the pay- 
ment of any balance due to Perpetual Building Association on its first 
note with interest up to August 30, 1956, and to pay the balance thereof, 
if any, on account of the second trust note held by appellant, together 
with costs and attorney fees, or in the alternative, to award judgment 
in favor of the appellant against each of the defendants in the full sum 
of $3,405.85 with interest from April 3, 1956, together with costs and 
reasonable attorney fees. 


STATEMENT OF POINTS 


1. The sale was defective because the trustees, the auctioneer, 
the party secured and the eventual purchaser were so closely related 
to each other in their interlocking activities as to cast a reflection on 
the good faith of the parties when coupled with the other circumstances 
surrounding the same, so as to constitute overreaching. 
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2. A bona fide public sale did not actually take place at the time 
and place as advertised but that in fact, because of the relationship be- 
tween the parties, a private sale was arranged on the day following the 
sale for the sole benefit and profit of the defendant, Ernest A. Thomas, 


a member of the interested group. 


3. That because of the foregoing points and reflecting further 


upon them the advertisement announcing the sale was limited and in- 


complete defeating the purpose of such advertising. : 


SUMMARY OF ARGUMENT 


This action was brought before a Court of Equity to obtain relief 
from an improper sale. If the said sale was in the generally recognized 
sense improperly handled, then in accordance with the authorities the 
sale should have been set aside and the property ordered resold under 
Court supervision. It is and was the contention of the appellant that 
the sale was not only improperly handled but that there actually was no 
sale as provided by the deed of trust. The deed of trust provided (Pl. 
Ex. 7, page 2 first par.) in effect that upon default the trustees are to 
sell said realty at public auction . . .at such time and place and upon 
such public notice as the said Trustees . . . may deem best for the 
interests of all concerned. The action of the Trustees begins with the 
notice which in this instance set forth the time, place, date, and method 
of purchase (Pl. Ex. 5). However, at the time and place fixed for the 
sale, which oddly enough was attended only by the Treasurer of the 
party secured, the auctioneer, the trustee, their employee drivers and 
one stranger, the only bid made was made by the defendant, Ernest A. 
Thomas, who testified that he made this bid in behalf of the appellee, 
Perpetual Building Association, in the sum of $7,600.00 (J.A. 60) but 
later advised the auctioneer that he was buying it personally, either 
directly or in the name of a straw party and would give the auctioneer 
the name of the straw party later or on the next day. If the property 
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had been bid by Perpetual and it was desired by the defendant, Ernest 
A. Thomas, should he not have made an increased bid in his own name 
in the interest of the other parties including appellant and in accordance 
with the trust agreement? There was therefore no sale at the time, 
place and on the date of the auction but a sale or conveyance took place 
on September 12, 1956, when the trustees conveyed by trustees’ deed 

to the defendant, Elsie L. Leishear. In further support of this conten- 
tion, the notice (Pl. Ex. 5) stated "Terms of Sale: All cash. Deposit of 
$500.00 required at time of sale.'"No deposit was placed by either 
Perpetual or Ernest A. Thomas or any other person (J.A. 37-38). If 
Ernest A. Thomas did not work out a deal through Elsie L. Leishear 
and later his wife, Regina S. Thomas, and obtain the financing, $7,300.00, 
from Perpetual Building Association, for practically the entire purchase 
price, and by reason thereof did not buy the property, whom would the 
trustees have held for the deposit or any difference in sales price if the 
property had at a subsequent sale brought less than $7,600.00? Either 
there was a sale to Perpetual Building Association or there was no sale 
at all. There was no sale to Perpetual and consequently there was no 
sale at all. The events which took place after the date of the auction 
constituted a private transaction arranged by the defendant, Ernest A. 
Thomas, with the help and cooperation of his friends and fellow officers 
of Perpetual for his personal profit to the loss of the appellant and 


others. 


The other points taken are closely aligned with the argument that 
there was actually no sale. The Executive Committee of Perpetual, 
which decides when and where and how a trustees’ sale shall be held, 


consisted of one of the trustees, the appellee, Samuel Scrivener, Jr., 


member of the Board of Perpetual, one of its officers, and its counsel. 


Another member of the said Executive Committee was Thornton J. 
Owen, who was also president of Thomas J. Owen & Son, Inc., the 
auctioneer, chairman of the Board of Directors of Perpetual and its 
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vice president. This was the Committee which fixes the terms of a 
sale and which would have to contest an improper sale from within their 
organization. It does seem peculiar that this Committee knew that the 
property in question had been bid in for Perpetual and that the purchase 
price was far below the cash value of the property and not only permit- 
ted its treasurer to walk off with the prize but helped him by advancing 
practically all the purchase money to him, particularly when they knew 
or should have known that Ernest A. Thomas was taking no risks but 
had purchased in the name of one Elsie L. Leishear,, a straw party 
whom he did not know and whom he was using because he did not want 
his wife to sign the Deed of Trust (J.A. 60-61) nor did he want himself 
to be responsible on the Deed of Trust. The interlocking interests be- 
come more conspicuous when it is noted that the auctioneer who did 
not accept a deposit but accepted a bid from Perpetual now states that 
a valid sale was made to Ernest A. Thomas through his various straw 
parties and the action of the other trustee, Junior F. Crowell, who was 
present at the auction and who acquiesced in the unusual transaction 
even though not in accordance with the notice of sale and not in com- 
pliance with the terms. Was this trustee perhaps aware that he owed 
his livelihood to the officers of Perpetual who controlled the Fidelity 
Investment Company managed by him. 


The third and last point is of least importance and has to do with 


the paucity of information contained in the notice or advertisement 
describing the property offered for sale which has to do with the pos- 
sible intent of the parties to obtain the least amount of bidding ata 
purported public sale. The interest of the public would certainly be 
greater in a house described as semi-detached with basement and other 
advantages. All of this was missing from the advertisement. Why ? 


The question presented to the Trial Judge, Sitting in equity, was 
not whether a fraud had been committed but rather whether the sale 


was held under such terms and conditions as to constitute overreaching 
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against which equity will jealously guard the public. In line with all 
the authorities this is a perfect case of overreaching and the sale 
should have been set aside by the trial judge. 


ARGUMENT 


Each of the points presented here, other than the one which deals 
with the contention that there was no sale at the time, place and date of 
the auction, have been acted on by this Court, separately and under 
other circumstances. For example, the question of whether or not an 
officer of a corporate party secured can act as a trustee has been 
answered in the affirmative by this Court in the case of Realty Invest- 
ment & Securities Corp. v. H. L. Rust Co., 71 App. D.C. 213, and 
recently in Mrs. Rae K. Alpar v. Perpetual Building Association, et al., 


Appeal No. 14,189. In the Realty Investment case, the Court held that 


the fact that an officer of the Rust Company was a trustee did not void 
the sale because there was not such a strong relationship between the 
said officer and the holder of the note which could constitute a fraud or 
overreaching or would void the sale. In the Rust case, while the Rust 
Company originally placed the loan, the notes were sold to the Rust 
customers so that at the time of the attempted trustees’ sale the Rust 
Company was no longer holder of the notes, but merely agent for the 
holder. In this case not only was Perpetual Building Association still 
the holder of the note but one of its trustees, Samuel Scrivener, Jr., 
was an officer, its counsel, a member of its Executive Committee which 
passed on loans and sales and an owner of the Fidelity Investment Com- 
pany, in which he was joined by other officers of Perpetual. The said 
Fidelity Investment Company was managed by the other trustee, Junior 
F. Crowell, whose very position depended on his cooperation with the 
officers of Perpetual. This in itself would place this case strictly 
within the authority of Spruill v. Ballard, 61 App. D.C. 112, 58 F. 2d 517, 
and Ballard v. Spruill, 64 App. D.C. 60, 74 F. 2d 464. In addition to the 
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foregoing we have the unusual situation of a close relationship between 
the holder of the note, Perpetual, the trustees, Samuel Scrivener, Jr., 
and Junior F. Crowell, the auctioneer, Thornton J. Owen, president of 
the auction firm and vice president of Perpetual, and the purchaser, 
through various straws, Ernest A. Thomas, treasurer of Perpetual, 


The result of the unusual relations and interests of the key parties 
in this case was the absence of a large attendance at the sale and the 
subsequent single bid by Ernest A. Thomas who states he bid it in for 
Perpetual. The peculiarity is that at no time did Perpetual acquire or 
make any deal for this property but rather on the same terms as the 
bid was made for Perpetual, the property is subsequently, twelve days 
later, September 12, 1956, conveyed by the trustees to one Elsie L. 
Leishear, who was not present at the sale and knows nothing about it 
and knows none of the parties. Nevertheless this party is given a loan 
by Perpetual, secured by deed of trust on the same property and in the 
name of Elsie L. Leishear, for practically the entire purchase price, 
$7,300.00, and then conveys to another straw party for Ernest A. 
Thomas, namely, his wife, Regina S. Thomas. He subsequently enters 
into a contract for the resale of this property to one Taylor, for 
$12,800.00 cash. 


In the Spruill v. Ballard case, Supra, the Court said, "The prac- 
tice of securing money by deed of trust on real estate is the nearly 


universal method in effect in the District of Columbia. The ease and 
facility of foreclosure under it commends it over the more cumbersome 
form of mortgage which must be foreclosed in Court, but this very fact 
imposes upon courts the duty of scrutinizing all sales had under it 
which are questioned, and of setting those aside in which fraud or over- 
reaching has been practiced by the trustee." How far must a trustee 

go to be considered as overreaching? The use of this word instead of 
the more severe fraud is an act of generosity in relationship to the 
dealings between the trustees in this case and the defendant, Ernest A. 
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Thomas. Not only was the latter arranging, with the help of the others, 
a private sale for his personal gain, but he appears to be placing him- 
self in an awkward position with his own employer, in using a straw in 
order to avoid liability on the deed of trust he obtained through such 


straw, should the venture prove a failure. 


The cases of Kent v. Livingstone, 65 App. D.C. 291, 88 F. 2d 316, 
Earll v. Picken, 72 App. D.C. 91, 113 F. 2d 150, and Conelacas et al. v. 
Holloway, et al., 75 App. D.C. 58, 123 F. 2d 934, do not conflict with the 
decision in Spruill v. Ballard, supra, and with the contention set forth by 


appellant herein that this is the particular type of case which constitutes 
overreaching by the trustees and on account of which the sale should be 
set aside. Appellant directs this Court to the entire testimony of the 
defendant, Ernest A. Thomas, beginning with page 107 of the Transcript 
for a better understanding of the operation carried out in this case. 


As to the point covering the inadequate advertisement of the 
description of the property, appellant will concede that standing alone 
this would have no effect on the validity of the sale. The authorities 
generally approve an incomplete advertisement so long as such does 
reveal with reasonable definity the identity, location and nature of the 
property. Coupled with the other circumstances the absence of a com- 
plete description of the property then becomes noteworthy on the ques- 
tion of overreaching. Certainly a trustee interested in obtaining the 
best price in the interest of all parties must do all things reasonably 
possible to produce a large number of bidders. By limiting the de- 
scription of the property so that a prospect would be compelled to put 
himself out by calling the auctioneer or the trustee for more informa- 
tion, he limits the number of persons who might attend the auction and 
might bid on the property. The fact in this case is that only one stranger 
appeared and he did not make any bid (J.A. 36). 


The evidence and testimony in many respects are so strongly 
indicative of overreaching that it does not appear to be equitable to 
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permit the appellee, Ernest A. Thomas, to profit by such conduct on 
his part and on the part of those so strongly interested and related in 
and to him, which was sufficient to warrant condemnation by the 
Trial Judge in his Findings of Fact. 


CONCLUSION 


It is respectfully submitted that the foregoing authorities and 
reasoning based upon the testimony and the evidence presented in this 
case fully indicate the overreaching which had been perpetrated ina 
trustees’ sale which should have been set aside and a sale directed 
under the supervision of the Court. The judgment of the United States 
District Court for the District of Columbia should be reversed with 
directions to set aside the sale, nullify the subsequent conveyances, and 
order a sale under the supervision of the said Court. 


Respectfully submitted, 


MILTON M. BURKE 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


THE ADMIRAL COMPANY, 
INCORPORATED 

412 Fifth Street, N. W. 

Washington, D. C. 


Plaintiff 
vs. 


ERNEST A. THOMAS 
1111 E Street, N. W. 


REGINA S. THOMAS 
1111 E Street, N. W. 


SAMUEL SCRIVENER, JR. , (Trustee) 
1111 E Street, N. W. 


JUNIOR F. CROWELL (Trustee) 
1111 E Street, N. W. 


ELSIE L. LEISHEAR 
Munsey Building 


PERPETUAL BUILDING ASSOCIATION 
A Body Corporate ~ 
1111E Street, N.W., 


Civil Action No. 4557-56 


NS SS SSS SS SS BS SS SCO 


Defendants 
DOCKET ENTRIES 


Complaint 


Answer of all defendants 


Pretrial proceedings, Sirica, J. 
Hearing, Judge Youngdahl 
Memorandum Opinion, Judge Youngdahl 
Judgment Dismissing Complaint 


Motion of plaintiff to vacate judgment and to enter judgment 
for plaintiff. 


Opposition of defendants to motion to vacate judgment and 
enter judgment for plaintiff. 


Order denying plaintiffs motion to vacate judgment, etc., 
Youngdahl, J. 


Notice of Appeal 


ee 


[Filed November 29, 1956] 
COMPLAINT TO SET ASIDE DEEDS, APPOINTMENT OF 
SUBSTITUTE TRUSTEES AND FOR DAMAGES 
1. Plaintiff is a corporation doing business in the District of 
Columbia. The subject matter of this suit is real property located in 


the District of Columbia, and the damages claimed exceed $3, 000. 00. 


2. Plaintiff is and was at the times hereinafter mentioned the 
holder of a promissory note secured by a second deed of trust on pre- 
mises 4212 Livingston Road, S. E., Lot 15, Square 6219, located in the 
District of Columbia, which said note was executed on April 20, 1953, 
and on which there is a present balance due and owing of $3, 405. 00. 

3. Perpetual Building Association is a corporation doing business 
in the District of Columbia and was at the times hereinafter mentioned 
the holder of a promissory note secured by a first deed of trust on said 
premises. The defendants, Samuel Scrivener, Jr., and Junior F. 
Crowell, are named as trustees under said deed of trust. 

4, Onto wit, August 30,1956, at 2:30 p.m., pursuant to the pro- 
visions of the said first deed of trust, said property was allegedly sold 
under a trustees’ sale because of an alleged delinquency in the payments 
due thereunder. 

5. Plaintiff avers that said property was inadequately described 
in the newspaper advertisements announcing said foreclosure sale and 
that said property was sold thereunder for a price of $7, 600. 00 which 
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was far below the actual value of the same. Plaintiff further avers that 
defendant Ernest A. Thomas was the only bidder at said sale at which 
time no purchaser's name was given to the auctioneer. Plaintiff further 
avers that hours after the said alleged sale was held the records of the 
auctioneer were noted to show the purchaser as being the defendant, 
Elsie L. Leishear, at the direction of defendant, Ernest A. Thomas. 
Plaintiff further avers that no sale actually took place since the trans- 
action was not consummated at the designated time of sale and no de- 
posit was placed with the auctioneer as required under the terms of said 
sale. The defendant, Ernest A. Thomas, is an officer of the defendant 
corporation, Perpetual Building Association. Neither of the alleged 
trustees, the defendants, Scrivener and Crowell, were: present at the 
purported trustees' sale. The auctioneer was also a principal officer of 
the defendant corporation, Perpetual Building Association. 

6. On September 17,1956, defendants, Samuel Scrivener, Jr., 
and Junior F. Crowell, as trustees under said first deed of trust, deeded 
the subject property to defendant, Elsie L. Leishear, and said deed was 
witnessed by defendant, Ernest A. Thomas; that said latter defendant 
well knew that defendant, Elsie L. Leishear, had no interest in the prop- 
erty and had not authorized the use of her name. On the same day a deed 
of trust purportedly signed by the said defendant, Elsie L. Leishear, was 
executed securing Perpetual Building Association, and further, on the 
same day, a deed purported to be executed by the said Elsie L, Leishear 
was executed transferring the subject property to defendant, Regina S. 
Thomas, who is the wife of defendant, Ernest A. Thomas. 

7. Defendant, Ernest A. Thomas, was well aware that his actions 


aforesaid were improper and were in derogation of the property rights 


of plaintiff corporation. | 

8. Plaintiff further avers that defendant trustees, Samuel 
Scrivener, Jr., and Junior F. Crowell, were not impartial trustees and 
were without power to order the trustees' sale, aforesaid or to execute 
a trustees’ deed, as aforesaid, in that the defendant, Scrivener, was and 
is an employee and officer of the corporation holding said first deed of 
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trust note and which said corporation purportedly ordered said fore- 
closure, and the defendant, Crowell, was and is his associate. The 
aforesaid sale was therefore void. 
9. Plaintiff corporation avers that the foreclosure, and subsequent 


transactions as aforesaid, constitute a cloud on the title of said property, 


were ineffectual as to plaintiff's recorded lien on said property, and by 
said defendant's action hereinbefore outlined, plaintiff corporation has 
been damaged to the extent of $3, 405. 00 together with interest thereon. 

10. Plaintiff is informed, believes and therefore alleges that the 
actions of the defendants in this transaction constituted a conspiracy with 
intent on the part of the parties thereto to acquire for themselves or 
their agents a valuable parcel of real estate at an unfair price to the 
damages of the plaintiff by an illegal sale thereof. 

WHEREFORE, plaintiff prays as follows: 

1. The trustees’ sale of premises 4212 Livingston Road, S. E., 
Lot 15, Square 6219, as hereinbefore described be declared void. 

2. The trustees' deed executed on September 17,1956, by Samuel 
Scrivener, Jr., and Junior F. Crowell, trustees, to Elsie L. Leishear, 
be cancelled and expunged from the land records of the District of 
Columbia. 

3. The deed executed on September 17, 1956, from defendant, 
Elsie L. Leishear, to defendant, Regina S. Thomas, be cancelled and ex- 
punged from the land records of the District of Columbia. 

4, That any deeds of trust executed by either the defendant, 
Leishear, or the defendant, Regina S. Thomas, securing the defendant, 
Perpetual Building Association, be declared void and expunged from the 
land records of the District of Columbia and the original first deed of 
trust held by the Perpetual Building Association be restored with substi- 
tute trustees appointed therein to hold a legal sale of the said property 
after proper publication and through an impartial auctioneer. 

5. Defendant trustees, Samuel Scrivener, Jr., and Junior F. 
Crowell, be ordered to execute any and all deeds and papers necessary 
to effectuate the Court's order herein. 
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6. That in the alternative, plaintiff corporation have judgment 
against the defendants, and each of them in the full $3, 405. 00 with in- 
terest and attorney fees. : 
7. For such other and further relief as to the Court may seem 
just and proper. 
THE ADMIRAL couple. INCORPORATED 


By /s/ Shepard Cohen 
Secretary 


/s/ Milton M. Burke 
Attorney for Plaintiff 

1010 Vermont Avenue, N. W. 
Washington 5, D. C. 


[Filed January 16, 1957] 
ANSWER OF DEFENDANT ERNEST A. THOMAS 


Comes now defendant Ernest A. Thomas and makes Answer to the 
numbered paragraphs of the Complaint exhibited against him as follows: 

1. The allegations of this paragraph are admitted. 

2. This defendant neither admits nor denies the truth of the alle- 
gations of this paragraph. 

3. The allegations of this paragraph are admitted except it is 
denied that Perpetual Building Association is a corporation. 

4. This defendant admits the allegations contained in this para- 
graph except that he denies that the property was "allegedly" sold and 
that there was an "alleged" delinquency in payments and avers instead 
that there was a bona fide sale of the property because of an actual de- 
linquency in payments. | 

5. In answer to this paragraph, this defendant denies that the 
property was inadequately described in the newspaper advertisements 
announcing said foreclosure sale or that the property was sold for a 
price far below its then market value but admits that the property was 
sold for a price of Seven Thousand six hundred ($7, 600. 00) Dollars. 
This defendant admits that he was the only bidder present at the fore- 


closure sale and that the purchaser's name was not given to the 
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auctioneer at the sale. This defendant admits that subsequent to the 
sale he instructed the auctioneer to note the purchaser as being defen- 
dant Elsie L. Leishear. This defendant is not required to answer the 
legal conclusions that no sale took place and that the transaction was 


not consummated at the designated time of sale, but admits that no de- 
posit was placed with the auctioneer at the foreclosure. This defendant 
admits that he is an officer of defendant Perpetual Building Association. 
This defendant denies that neither of the defendant trustees was present 
at the sale and avers instead that defendant trustee Crowell was present 
at the sale. This defendant denies that the auctioneer was or is an offi- 
cer of defendant Perpetual Building Association. 

6. The allegations of this paragraph are admitted except that 
this defendant denies the allegation that defendant Elsie L. Leishear had 
not authorized the use of her name but avers instead that defendant 
Elsie L. Leishear had given this defendant authority and permission to 
so use her name. 

7. The allegations of this paragraph are denied. 

8. The allegations of this paragraph are denied except that this 
defendant admits that defendant trustee Samuel Scrivener, Jr. was and 
is an officer and employee of defendant Perpetual Building Association 
and that defendant Perpetual Building Association authorized and directed 
that the property be sold at foreclosure sale. 

9. This defendant denies that the foreclosure constitutes a cloud 
on the title and denies that the foreclosure and subsequent transactions 
were ineffectual as to plaintiff's alleged lien on said property and 
neither admits nor denies that this defendant's actions have damaged 
plaintiff corporation. 

10. The allegations of this paragraph are denied. 

WHEREFORE, the premises considered, defendant Ernest A. 
Thomas prays the Court as follows: 

1. That the complaint be dismissed as it fails to state a cause of 
action on which the relief prayed can be granted. 
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2. That the trustees’ sale of premises 4212 Livingston Road, 
S. E., Washington, D.C., being Lot 15, Sqare 6219, be declared good 
and valid. | 

3. That the trustees' deed executed on September 17,1956, by 
Samuel Scrivener, Jr. and Junior F. Crowell, trustees, to Elsie L. 
Leishear be declared good and valid. 3 

4, That the deed executed on September 17, 1956, from defendant 
Elsie L. Leishear to defendant Regina S. Thomas be declared good and 
valid. | 

5. That the deed of trust executed by Elsie L. Leishear securing 
defendant Perpetual Building Association, be declared good and valid. 

6. For such other and further relief as to the Court may seem 
just. 


/s/ Ernest A. Thomas 


/s/ David S. Scrivener 
1518 K Street, N. W. 
Washington 5, D. C. 


[Verification ] 
[JURAT dated January 15th, 1957. ] 
[Certificate of Service ] 


[Filed January 16, 1957] , 
ANSWER OF DEFENDANT REGINA S, THOMAS 

Comes now defendant Regina S. Thomas and makes Answer to the 
Complaint exhibited against her as follows: | 

1. Jurisdiction of the Court is admitted. 

2. This defendant admits that she is the wife of defendant Ernest 
A. Thomas and that on September 17, 1956 defendant Elsie L. Leishear 
executed a deed which conveyed to her, in fee simple, the title to the 
property described in paragraph 2 of the Complaint. | 

3. This defendant denies the allegations contained in paragraph 
10 of the Complaint. | 
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4. This defendant has no knowledge as to the remaining alle- 
gations of the Complaint and therefore neither admits nor denies them. 

WHEREFORE, the premises considered, defendant Regina Ss. 
Thomas prays to the Court: 

1. That the Complaint be dismissed as it fails to state a cause of 
action on which the relief prayed may be granted. 

2. That the Court decree that Regina S. Thomas is the owner in 
fee simple of the property described in the Complaint. 

3. For such other and further relief as to the Court may seem 
just. 

/s/ Regina S. Thomas 


/s/ David S. Scrivener 
* * * 


Attorney for Defendant 
Regina S. Thomas 


[Verification] 
[JURAT dated January 15th, 1957. ] 
[Certificate of Service] 


[Filed January 16, 1957] 

ANSWER OF DEFENDANTS SAMUEL SCRIVENER, JR., 

TRUSTEE AND JUNIOR F. CROWELL, TRUSTEE 

Come now the above-named defendants and make Answer to the 
numbered paragraphs of the Complaint exhibited against them as follows: 

1. The allegations of this paragraph are admitted. 

2. These defendants have no knowledge of the allegations of this 
paragraph, neither admit nor deny them, and demand strictest proof 
thereof. 


3. The allegations of this paragraph are admitted, except it is 


denied. that Perpetual Building Association is a corporation. 

4. These defendants admit the allegations contained in this para- 
graph except that they deny that the property was "allegedly" sold and 
that there was an "alleged" delinquency in payments and aver instead 


ENP REY Dy APIS 
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that there was a bona fide sale of the property because of an actual de- 


linquency in payments. 

5. In answer to this paragraph these defendants deny that the 
property was inadequately described in the newspaper advertisements 
announcing said foreclosure sale or that the property was sold for a 
price far below its then market value, but admit that the property was 
sold for a price of Seven thousand six hundred ($7, 600. 00) Dollars. De- 
fendant trustee Crowell admits that defendant Ernest A, Thomas was 
the only bidder at the foreclosure sale and that the purchaser's name 
was not given to the auctioneer at the sale. These defendants have no 
knowledge as to when the name of the purchaser was given to the auc- 
tioneer. These defendant trustees are not required to answer the legal 
conclusions that no sale took place and that the transaction was not con- 
summated at the designated time of Sale, but admit that no deposit was 
placed with the auctioneer at the foreclosure. These defendants admit 
that defendant Ernest A. Thomas is an officer of defendant Perpetaul 
Building Association. These defendants deny that neither of the defen- 
dant trustees was present at the sale and aver instead that defendant 
trustee Crowell was present at the sale. These defendants deny that the 
auctioneer was or is an officer of defendant Perpetual Building Association. 

6. The allegations of this paragraph are admitted except it is 
denied that defendant Elsie L. Leishear had not authorized the use of 
her name. 

7. These defendants deny the allegations of this paragraph. 

8. These defendants admit that defendant trustee Scrivener is an 
employee and officer of defendant Perpetual Building Association and 
that defendant Perpetual Building Association ordered the foreclosure 
Sale. These defendants neither admit nor deny that defendant trustee 
Crowell is an "associate" of defendant trustee Scrivener, and they deny 
the remaining allegations of this paragraph. 

9. These defendants deny that the foreclosure constitutes a cloud 
on the title and deny that the foreclosure and subsequent transactions 
were ineffectual as to plaintiffs" alleged lien on said property and neither 
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admit nor deny that the actions of these defendants have damaged plain- 
tiff corporation. 

10. These defendants deny the allegations of this paragraph. 
WHEREFORE, the premises considered, defendants Samuel 
Scrivener, Jr., Trustee and Junior F. Crowell, Trustee, pray the Court 

as follows: 
1. That the complaint be dismissed as it fails to state a cause of 
action on which the relief prayed may be granted. 
2. That the trustees' sale of premises 4212 Livingston Road,S. E., 
Washington, D.C. being Lot 15, Square 6219, be declared good and valid. 
3. That the trustees’ deed executed on September 17,1956, by 
Samuel Scrivener, Jr. and Junior F. Crowell, trustees, to Elsie L. 
Leishear be declared good and valid. 
4, That the deed of trust executed by defendant Elsie L. Leishear, 
securing Perpetual Building Association, be declared good and valid. 
5. And for such other and further relief as to the Court may seem 
just. 
/s/ Samuel Scrivener, Jr. 
/s/ Junior F. Crowell 


/s/ David S. Scrivener 
a * * 


Attorney for Defendants 
Samuel Scrivener, Jr., 
Trustee and Junior F. Crowell, Trustee 


[Verification] 

[JURAT dated January 15th, 1957. ] 
[Verification ] 

[JURAT dated January 15th, 1957. ] 
[Certificate of Mailing] 


[Filed January 16, 1957] 
ANSWER OF DEFENDANT ELSIE L. LEISHEAR 
Comes now defendant Elsie L. Leishear and makes Answer to the 
Complaint exhibited against her as follows: 
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1. Jurisdiction of the Court is admitted. | 

2. This defendant admits the allegations of paragraph 6 of the 
Complaint except that she denies the allegation that she had not authorized 
defendant Ernest A. Thomas to use her name on the instruments described 
therein, but avers instead that defendant Ernest A. Thomas had her full 
authority and permission to so use her name. 

3. This defendant denies the allegations contained in paragraph 
10 of the Complaint. | 

4. This defendant has no knowledge as to the remaining allegations 
of the Complaint and therefore neither admits nor denies them. 

WHEREFORE, the premises considered, defendant Elsie L. 
Leishear prays the Court: 

1. That the Complaint be dismissed as it fails to state a cause of 
action on which the relief prayed may be granted. 

2. That the Trustees' deed executed on September 17, 1956, by 
Samuel Scrivener, Jr. and Junior F. Crowell, Trustees, to defendant, 
Elsie L. Leishear be declared good and valid. 

3. That the deed of trust executed on September 17, 1956, by this 
defendant conveying to the defendant trustees title to the property de- 
scribed in the Complaint be declared good and valid. | 

4. That the deed executed on September 17 . 1956 by this defendant 
to defendant Regina S. Thomas be declared good and valid. 

5. For such other and further relief as to the Court may seem 
just. 


/s/ Elsie L. Leishear 


/s/ David S. Scrivener 
* * * 


Attorney for Defendant 
Elsie L. Leishear 


[Verification] 
[JURAT dated January 14th, 1957. ] 
[Certificate of Service] 
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[Filed January 16, 1957] 
ANSWER OF DEFENDANT PERPETUAL BUILDING ASSOCIATION 


Comes now defendant Perpetual Building Association, through its 
Secretary and makes Answer to the Complaint exhibited against it as 
follows: 

1. Jurisdiction of the Court is admitted. 

2. This defendant has no knowledge as to the allegations of this 
paragraph and neither admits nor denies them but demands proof thereof, 
and avers that at the time of the foreclosure sale its records relating to 
the property described in this paragraph did not disclose any interest of 
plaintiff in the property. 

3. The allegations of this paragraph are admitted except that this 
defendant denies it is a corporation and avers instead that it is a volun- 
tary, unincorporated association doing the business of a building and loan 
association. 

4. This defendant admits the allegations contained in this para- 
graph except that it denies that the property was "allegedly" sold and that 
there was an "alleged" delinquency in payments and avers instead that 
there was a bona fide sale of the property because of an actual delin- 
quency in payments. 

5. In answer to this paragraph, this defendant denies that the 
property was inadequately described in the newspaper advertisements 
announcing said foreclosure sale or that the property was sold for a price 
far below its then market value but admits that the property was sold for 
a price of Seven thousand six hundred ($7, 600.00) Dollars. This defen- 
dant admits that defendant Ernest A. Thomas was the only bidder present 
at the foreclosure sale and that the purchaser's name was not given to 
the auctioneer at the sale. This defendant admits that subsequent to the 
sale defendant Ernest A. Thomas instructed the auctioneer to note the 
purchaser as being defendant Elsie L. Leishear. This defendant is not 
required to answer the legal conclusions that no sale took place and that 
the transaction was not consummated at the designated time of sale, but 
admits that no deposit was placed with the auctioneer at the foreclosure. 
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This defendant admits that defendant Ernest A. Thomas is an officer of 
defendant Perpetual Building Association. This defendant denies that 
neither of the defendant trustees was present at the sale and avers in- 
stead that defendant trustee Crowell was present at the sale. This de- 
fendant denies that the auctioneer was or is an officer of defendant 
Perpetual Building Association. 


6. The allegations of this paragraph are admitted except that 


this defendant denies the allegation that defendant Elsie L. Leishear 
had not authorized the use of her name but avers instead that defendant 
Elsie L. Leishear had given defendant Ernest A. Thomas authority and 
permission to so use her name. 

7. The allegations of this paragraph are ae 

8. The allegations of this paragraph are denied except that this 
defendant admits that defendant trustee Samuel Scrivener, Jr. was and 
is an officer and employee of defendant Perpetual Building Association 
and that defendant Perpetual Building Association authorized and direc- 
ted that the property be sold at foreclosure sale. | 

9. This defendant denies that the foreclosure constitutes a cloud 
on the title and denies that the foreclosure and subsequent transactions 
were ineffectual as to plaintiff's alleged lien on said property and neither 
admits nor denies that this defendant's actions have cemaged plaintiff 
corporation. 

10, The allegations of this paragraph are denied. 

WHEREFORE, the premises considered, defendant Perpetual 
Building Association, through its Secretary, prays the Court as follows: 

1. That the complaint be dismissed as it fails to state a cause of 
action on which the relief prayed can be granted. ! 

2. That the trustees' sale of premises 4212 Livingston Road, 
S.E., Washington, D.C., being Lot 15, Square 6219, be declared good 
and valid. 

3. That the trustees’ deed executed on September 17,1956, by 
Samuel Scrivener, Jr. and Junior F. Crowell, trustees, to Elsie L. 
Leishear be declared good and valid. 
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4, That the deed executed on September 17, 1956, from defendant 
Elsie L. Leishear to defendant Regina S. Thomas be declared good 
and valid. 
5. That the deed of trust executed by Elsie L. Leishear securing 
defendant Perpetual Building Association, be declared good and valid. 
6. For such other and further relief as to the Court may seem just. 


PERPETUAL BUILDING 
ASSOCIATION 


By /s/ W. S. Martindill 
Secretary 


/s/ David S. Scrivener 
* * * 


Attorney for Defendant 
Perpetual Building Association 


[Verification] 
[JURAT dated January 15th, 1957. ] 
[Certificate Of Service] 


[ Filed January 22, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
July 2, 1958 

The above-entitled matter came on for trial before the HONOR- 
ABLE LUTHER W. YOUNGDAHL, United States District Judge, at 
1:45 o'clock p.m. 

* bd * 

SOL OSHINSKY 
was called as a witness and, having been first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURKE: 

Q. Mr. Oshinsky, will you state your full name? A. Sol 
Oshinsky. 

Q. Where do you live, Mr. Oshinsky? A. 2603 Finch Street, 
Silver Spring, Maryland. 
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Q. Are you associated with the Plaintiff, the Admiral Company, 
Inc.? A. Iam. | 

Q. In what capacity? A. At the present time, the president. 

Q. Are you also their accountant? A. Yes. 

Q. Mr. Oshinsky, did there come a time when your company 
acquired the promissory note which is secured by Lot 15 in Square 
6219 of real estate situated in the District of Columbia ? A. If that is 
4212 Livingston Road, yes. 

Q. I show you this note, sir, and ask you whether that is the 
note which your company acquired? A. Yes. | 

6 Q. Mr. Oshinsky, I believe I already asked you , that is the 
note which the Admiral Company purchased. A. Yes. 

Q. Is that, sir, secured by a Deed of Trust on this property to 
which I have made reference? A. As far as I know, yes. 

Q. I call your attention to 1956. Can you tell me, sir, when the 
last payment was made on that note? A. April 3, 1956. 

Q. What balance remained due and owing on that note? A, 
$3, 405. 83. ; 

Q. Mr. Oshinsky, did there come a time when you discovered, 
or your company discovered that the property which secures that note 
had been sold in an action taken by the holder of the first trust on it? 
A. Yes. 

Q. Had you or anyone in your company received bay notice from 
anyone that this property had been thus sold? A. I had not received any 
and I am quite certain no one else in the company had. merits, I 
would have been told about it. 


Q. Were you or any representative of yours present at any such 
sale? A. No. 


MR. BURKE: Your Honor, I would like to offer this note in 
evidence. 

THE COURT: Any objection? 

MR. SCRIVENER: No objection. 

THE COURT: Received. 
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(Note was marked Plaintiff's Exhibit 
No. 1, for identification and received 
in evidence. ) 


BY MR. BURKE: 

Q. Mr. Oshinsky, has your company been able to obtain the pay- 
ment of any additional sums on this note since the time that that prop- 
erty was sold ata trustees" sale by the holder of the first trust? A. No. 

Q. So that there is presently due and owing to your company 
the balance evidenced on that note with interest from the date noted on 
it? A. That is right. 

Q. Did your company subsequently then authorize the institution 
of this suit which is presently pending? A. We did. 

MR. BURKE: You may examine. 

CROSS EXAMINATION 
BY MR. SCRIVENER: 
Q. Mr. Oshinsky, how long have you been associated with the 


Admiral Company, Inc., the Plaintiff here? A. Since its inception 


in the early part of 1953. 

Q. And I believe that you testified that you are the president of 
that company? A. Yes. 

Q. And that you authorized the filing of this lawsuit, is that 
correct? A. That is right. 

Q. So that you allege a conspiracy to defraud your company, is 
that correct? A. Yes. 

Q. Would you outline to the Court what that conspiracy was and 
who participated in it? A. We were not informed as to the actual fore- 
closure and it is my understanding that the advertisement of the property 
was not completely correct. 

Q. Have you finished? A. Yes. 

Q. Is that the extent of this conspiracy to defraud your company ? 
A. It was further my understanding that -- well, I cannot give you any 
specific details. I will have to stop with that. 

Q. Is that the extent of the conspiracy to defraud your company? 

A. Ican't answer any further than that. 
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Q. I ask you again, is that the extent of the conspiracy to de- 
fraud your company ? | 

THE COURT: Apparently that is the extent, ei 

ae * a * * 

THE COURT: I don't think there is a thing to this conspiracy 
claim. That is very apparent. In the answer, they have alleged some 
irregularities. I suppose I had better give them a chance to be heard 
on the irregularities. 


Apparently there are two points counsel for Plaintiff is raising; 


one, because an officer of the Perpetual was a trustee and that that 
vitiates the sale, and, number two, that there was not. adequate adver- 
tisement of the sale. 

Is that right, counsel, are those the two points you raise? 

MR. BURKE: Yes, and there was a defective sale for other 
reasons, as I will develop here. 

THE COURT: State them now. I asked you if those were the two 
points you mentioned to me in Chambers and I assumed those were the 

10 only two points you were relying on. | 

MR, BURKE: That is right but there is an enlargement in that 
actually there was no sale that took place when this alleged sale was 
supposed to have been made, for this reason: There was a bid apparently 
made at the time of the sale and the advertisement asked that a certain 
deposit be made. At this sale, the purchaser did not Say who was buying 
the property. There was not any deposit made and no amount given until 
a subsequent time. 

If counsel wants to know the conspiracy -- 

THE COURT: There is no conspiracy here, — your client's 
own testimony. 

MR. BURKE: My client is not the principal wienese on that 
question. 

THE COURT: What do you claim the conspiracy is? What you 
have stated so far does not make ita conspiracy. Thatisimply suggests 
that you claim there are certain irregularities which set aside the sale, 
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That is far from maintaining a conspiracy. 

MR. BURKE: Of course, a conspiracy can have various conno- 
tations. It was not intended in a vicious or criminal sense. It was in- 
tended in a practical sense, Your Honor. 

THE COURT: I do not understand that language at all. A con- 
spiracy either is a conspiracy or it is not. I do not understand that it 

11 has too many connotations. It means that parties have some type 
of an agreement to conspire to defraud or cheat people. That is what 
you have alleged, is it not? 

MR. BURKE: Your Honor, I say this: That when Mr. Thomas 
made the arrangements in which Mr. Thomas was involved, and Mrs. 
Leishear, there were conversations with one other witness and the 
trustees were involved and the workings that are evidenced by the re- 
cord had developed. There had to be conversations and arrangements 
between the parties to carry this into effect which constituted a private 
sale rather than a public sale at auction as advertised in the newspapers. 
That is the conspiracy. 

In other words, there was a sale but there was not a sale as is 
required by law and as was advertised. 

THE COURT: That would not make it a conspiracy, the fact that 
there were irregularities, as you contend, if you can prove that, that 
still would not make it a conspiracy. 

Anyway, let's go ahead. This is before the Court and we will go 
ahead and see what proof you have. 

You may proceed with your examination. 

BY MR. SCRIVENER: 
Q. Mr. Oshinsky, are you familiar in any way with the details 


of the foreclosure sale which is complained of in your Complaint ? Just 


12 answer yes or no. A. You are referring to this specific sale here? 
Q. Correct. A. No. 
Q. You don't, of your own knowledge, know, for example, whether 


Mr. Crowell or Mr. Scrivener, who were the trustees under the Deed of 
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Trust, were present at the foreclosure sale? A. No, I don't know that. 

Q. You don't know, of your own knowledge, any of the circum- 
stances having to do with the conveyance of the property subsequent to 
the foreclosure sale, is that correct? A. No -- that is right. 

Q. Youdo not. In other words, so far as I understand this, 
your knowledge of this whole matter is that your company owned a note 
and that is about all, isn't it? A. I know we owned the note, that the 
property went to foreclosure without our knowing about it at the time 
and the property was subsequently in the hands of someone else. 

* * * * i * 

14 Q. One further question. After your company, the Admiral 
Company, Inc., the Plaintiff, acquired the note, did it inform Perpetual 
Building Association that it held the note secured by a Deed of Trust on 
the property? A. To my knowledge, it did not. I didn't handle the 
particular work involved. It may have been handled by one of the other 
officers but I can't speak for him. To my knowledge, no. 

* * * * 

REDIRECT EXAMINATION 
BY MR. BURKE: 

Q. I show you this check, Mr. Oshinsky. Is this the check which 
the Admiral Company paid for the note in question? A, Yes, it is. 

MR. BURKE: I would like to offer that in evidence. 


* * * * * 


(Check was marked Plaintiff's Exhibit 
No. 2, for identification, and received 
in evidence. ) 


* x. 
Washington, D. C. 
July 3, 1958 


* * 


30 SOL OSHINSKY 


having been previously sworn, resumed the stand and testified further 


as follows: 
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CROSS EXAMINATION - (Resumed) 
BY MR. SCRIVENER: 

* * * * * 

MR. SCRIVENER: I have here a certificate of the Evening Star 
Newspaper Company containing a reprint of the advertisement which 
advertised the foreclosure sale complained of and I also have a blow-up 
of the advertisement itself. I shall ask that the certificate of the Evening 
Star be marked as Defendants’ Exhibit No. 2, for identification. 


(Advertisement of foreclosure sale in 
the Evening Star was marked Defen- 
dants' Exhibit No. 2, for identification. ) 


BY MR. SCRIVENER: 
Q. I hand the witness a blow-up of the advertisement. The 
complaint in this action alleges that this advertisement inadequately de- 


‘33 scribes the premises and I want you to point out to the Court, if 


you please, in what way it inadequately describes the premises. 

MR. BURKE: If Your Honor please, while I intend to go into this 
question of the advertisement very thoroughly, I did not go into it at all 
with this witness and I don't think it is the subject of cross examination. 

THE COURT: He may answer the question. 

MR. BURKE: May I note an objection, Your Honor? 

THE COURT: You already did it by your statement, counsel. 

MR. BURKE: I didn't actually say so. 

THE WITNESS: At the time we spoke to Mr. Burke, our attorney, 
we gave him the facts that the house had been foreclosed on and Iam 
not an attorney and I am not able to pick out the points that legally would 
be an objection to this. We relied on our attorney to interpret what 
facts were available and we relied on his advice in the course of this 
action. 

BY MR. SCRIVENER: 

Q. Iunderstand. Now, will you tell me whether or not you, as a 
person knowledgable of the Washington, D.C. area, on reading that ad- 
vertisement would be able to find yourself at the proper place, 4212 
Livingston Road, Southeast, at the right time and on the right day? A. Yes. 
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* * * * * 

38 Q. In the course of your business, either with respect to certified 
public accountancy or the real estate business through the Admiral Com- 
pany, Inc., or otherwise, have you found it to be a fairly common 
practice to use straw parties? A. My experience in my work would not 
bring me to that point. My work deals solely with tax matters relating 
to income and expenses of the property. | 

Q. Are you familiar with the term "straw party” ? A. Yes. 
Q. And you are, if I may ask it again, familiar with the fact 
that straw parties are often used in real estate transactions? A. My 
39 general knowledge includes the fact that some straw parties are 
used in transactions, yes. : 
Q. You don't find anything objectionable in that? A. I have never 


given it enough consideration to find anything objectionable and I am not 


a lawyer to determine whether it is legal or not. 
* Be a * * 


MR. BURKE: If Your Honor please, Mr. Scrivener and I have 


discussed this Deed of Trust and we agreed yesterday to stipulate that 
the second trust note which we state is the property of the Admiral 
Company was secured by this second Deed of Trust. 

THE COURT: It may be marked Plaintiff's Exhibit 4 and there is 
no objection, I take it? | 

MR. SCRIVENER: No. 

THE COURT: Received. 


(Second Deed of Trust was marked 
Plaintiff's Exhibit 4, for identification, 
and received in evidence. ) 


x * * 
40 FREDERICK RICHMOND 
was called as a witness and, having been first duly Sworn, was examined 
and testified as follows: 
41 * * * * : * 
DIRECT EXAMINATION 
BY MR. BURKE: 
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Q. Mr. Richmond, state your name. A. Frederick Richmond. 

Q. Where do you live? A. 3333 East-West Highway, Chevy 
Chase, Maryland. 

Q. Mr. Richmond, are you connected with the Washington Mort- 
gage and Investment Company? A. Iam. 

Q. In what capacity? A. President of the company. 

Q. Did there come atime, Mr. Richmond, when you negotiated 
the sale of a promissory note to the Admiral Company? A. Yes. 

Q. Will you tell us about that? A. It was a Deed of Trust note. 

Q. Will you tell us about when that was? A. According to my 

records, it was in April of '83. 

Q. Mr. Richmond, can you tell us how you acquired that note? 
A. The note was created as a result of our purchase of the property 
and our subsequent resale of the property. 

Q. And -- A. We purchased the property. 


ou Wai ias. aoe, RE 


Q. When you say the property, you are referring to 4212 Living- 
ston Road, Southeast? A. That is correct. Our purchase was consum- 
mated on March 27, 1953. We paid $11, 000 cash for the property. We 
resold the property, the settlement taking place on April 22, 1953, to 
Mildred Umphelt. Our sale price to Miss Umphelt was $14,950. There 
was a $500 cash payment and there was a $3, 950 second trust note; a 
$8, 000 first trust note and we took back, or our company took back a 
third trust note for $2,500. The second trust note referred to here is 
the note that was sold to the Admiral Company. 

Q. That is the one for $3,950? A. Thatis right. They paid us, -- 
would you want the amount? 

THE COURT: What was the first trust note? 

THE WITNESS: The first trust note was $8,000, Perpetual 
Building and Loan Association. 

43 The amount paid by the Admiral Company was $2, 862. 50. 
BY MR. BURKE: 

Q. That was paid to the Washington Mortgage and Investment 

Company? A. That is correct, in April of 1953. 
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Q. I notice that this note is made by Dorothy May Grant to the 
order of Catherine Cunningham. A. That is correct. | 

Q. Who is Dorothy May Grant? A. Dorothy May Grant was our 
agent. | 

Q. So she was acting for your company and hela title for your 
company? A. Yes. 

Q. Who is Catherine Cunningham? A. Also our employee. 

Q. What is the reason for the practice for real estate companies 
to act through agents? A. The reason we do that is 80 our competitors 
are not aware of the areas in which we are dealing. Otherwise, we 
have unwise competition set up for us. 

Q. I show you Plaintiff's Exhibit 1. Is that the note you sold to 
the Admiral Company and for which you received $3, 950? A. That is 
correct. 

44 Q. Mr. Richmond, are you familiar, and no doubt you are, with 
this particular property? A. Yes, Iam. 

Q. I show you this photograph and ask you -- | 

MR. BURKE: I might say this was the photograph that was asked 
about of this other witness. 

BY MR. BURKE: | 
Q. I show you this photograph which is identified as Defendants' 
No. 1, and ask you whether you recognize the building. A. Yes. 
Q. Is that the property on Livingston Road? A. Yes. We pur- 
chased the entire block. This was one of those that we purchased. 
Q. By "we" you mean -- A. Washington Mortgage Corporation. 
Q. Mr. Richmond, how long have you been engaged in the invest- 


ment mortgage business, either individually or in a corporate capacity? 


A. I would say at least 15 years. 
Q. And in that capacity, sir, roughly how many parcels of real 
estate have you handled or judged or have had yourself ? A. At least 
a thousand. 
Q. Mr. Richmond, are you familiar with the valuation of the 
45 properties on Livingston Road which include this propery A. Very 
much so. 
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Q. And at the time that you purchased the property, sir, in 1953, 
April, can you tell us approximately what was the true value of those 
properties? A. We purchased the entire block of properties from the 
builder who was in financial trouble at the time and we paid $11, 000 
apiece for them. That was the wholesale price. We resold them and I 
think the average came out to somewhere close to $15, 000 on each property. § 

Q. Would you say, then, that the average value of those proper- 
ties was $15, 000 each? A. I would say that the value of the property 
would be approximately $15; 000 on a term basis with a reasonable 
amount of cash down. On a cash basis, the value would be somewhat 
lower. 

Q. When you say somewhat lower, how much lower would you 
say? A. I would say, on a cash basis, the property today would be 
worth approximately $12, 500 for all cash. 

Q. This particular property had a first trust loan granted to it 
of $8, 000 by the Perpetual Building Association? A. That is correct. 

46 Q. Do you know, sir, of your own knowledge whether there have 

been recent loans granted on properties adjacent to this property? A. Yes. 

Q. And do you know the amount of those first trust loans? A. 


There have been two loans placed on similar houses within just a short 


distance of this one, identical houses, of $9, 250 each in approximately 


the same condition as this house. 

Q. Are you familiar with the valuation that the Perpetual 
Building and Loan Association placed on this property? A. Iam not 
familiar with this valuation but, in order for them to have placed a 
$8, 000 loan, they must have valued it at least at $12, 000 or better. 

MR. SCRIVENER: May I have his answer read? I did not 
understand. 

THE COURT: I can tell you. He said in order to have placed a 
$8, 000 loan they must have placed a valuation on it of $12, 000 or better. 

BY MR. BURKE: 

Q. Mr. Richmond, are you familiar with foreclosure or trustee 

sales and the advertisements covering such? A. Yes. 
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Q. In your experience, have you had occasion to study the news- 
papers and prepare such notices yourself? A. Yes. | 

Q. And in connection with the newspaper publication of a trustee 
sale, sir, what is the practice in the trade about describing the pre- 
mises which are to be sold? A. The normal practice in describing a 
property is to describe it in such a manner that it attracts purchasers 
interested in that type of property. For example, in an individual 
residence, normally it would be described as to whether it was brick, 
frame or masonry. It would also be described as to the number of 
rooms in the property, whether it be a five-room house or six-room 
house because purchasers who would be interested in a six-room house 
would not be interested in a five-room house or vice versa. 

I think it is the normal practice and a customary practice to de- 


scribe the number of rooms in the house. 


Q. Is it also, sir, the custom in connection with the advertise- 


ment of an auctioneer's sale to set-forth in bold letters the principal 
description of the property? A. I can't answer that one way or another. 
I have never given that particular phase of it any thought. I have paid 
no attention to normal advertisements along those lines. 

48 Q. I show you this document marked Defendants' Exhibit 2-A and 
I ask you, sir, whether you notice the bold letters in the advertisement 
indicated on this document. A. Yes. 

MR. BURKE: Would you make this as Plaintiff's Exhibit No. 5, 
for identification. 


(Photostat of Evening Star newspaper 
dated August 29, 1956, was marked 
Plaintiff's Exhibit No.5, for identifi- 
cation. ) 


BY MR. BURKE: 

Q. I direct your attention to Plaintiff's Exhibit } No. 5, sir, which 
is a photostat of the Evening Star newspaper dated Wednesday, August 
29, 1956, showing a series of auction sales and I direct your attention 
to the bold type at the top of each of the advertisements of The Thomas 
J. Owen & Son, Auctioneers, and I ask you, sir, if you don't notice that 
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at the top of the page the description of the property is noted in bold 


letters in each and every instance. A. Yes. 

Q. And I particularly direct your attention to column 7 of such 
advertisement and I ask you to compare this advertisement-- 

sd a * * * 

— 49 THE COURT: It speaks for itself. He doesn't have to take the 

time to do that. 

Do you want to offer it in evidence? 

MR. BURKE: Yes, Your Honor. 

MR. SCRIVENER: I have no objection whatsoever to it, Your 


ee 


Honor. 
THE COURT: It will be received in evidence. 


(Plaintiff's Exhibit 5, previously 
marked for identification, was re- 
ceived in evidence. ) 


* * 
CROSS EXAMINATION 
BY MR. SCRIVENER: 

Q. Just a couple of questions. 

Are you an officer of Admiral Company, Inc. ? A. No, I am not. 

Q. Are you familiar with the allegations of this Complaint? A. 
Not very well. I discussed it with Mr. Thomas the other day and for 
the first time he told me what was in the Complaint. 

Q. I understood from your direct examination that you bought 
all the properties in the 4200 block of Livingston Road. A. All of the 
row houses, one block of them. 

Q. And the property involved in this litigation was one of those ? 
A. That is correct. 

Q. And did you buy those in your own name? A. No. I testified 
that we bought them in the name of Dorothy May Grant who was our agent. 


Nena 
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Peas 


Q. When you say "agent", what you mean is really straw party, 
is it not? A. No, I mean agent. 
Q. Are you familiar with the term "straw party"? A. I have 
51 ~+heard the word used, yes. 
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Q. And you know that straw parties are often ze in real estate 
transactions, is that correct? A. Yes. 

Q. And you find nothing objectionable in that, is that correct? 
A. Well, it wouldn't be objectionable if nothing was being done to harm 
anyone else. Every case would stand on its own. I couldn't give you a 
blanket statement on that. There would be nothing improper about it if 
no one else was to be harmed. 

Q. Did there come a time when there was a patiement at the 
Realty Title Company in Washington, D.C., during which settlement 
the title to 4212 Livingston Road was transferred from ‘Mr. Sawotsky, 
I believe it was, to Dorothy May Grant? A. He was originally the 
builder of the buildings. Ihave testified our original settlement took 
place on March 27. That was the date of the conveyance from the 
Sawotsky firm to Dorothy May Grant. 

Q. Did you personally attend the settlement at the Realty Title 
Company? A. Yes, very much so. 

Q. And the Dorothy May Grant settlement sheet at the bottom is 
signed Dorothy May Grant followed by the initials "F. R. "? A. Yes. 

52 Q. As part of that settlement, did you cause Dorothy May Grant 
to execute a Deed of Trust securing a loan from Perpetual Building 
Association on 4212? A. Yes. | 

Q. Who were the trustees named in the Deed of Trust? A. I 
wouldn't know. They are set by Perpetual. I assume yourself, you 
and Mr. Crowell. 


Q. That is correct. A. Since you generally are trustees for 


Perpetual. 

Q. Do you find anything objectionable to the fact that Mr. Crowell 
and I act as trustees? A. Do I object to you personally, Ido not. You 
are a gentleman. 

THE COURT: What the question is: Is there anything objection- 
able in the practice of naming trustees ? 

THE WITNESS: I know that that is objectionable and is not 
generally done. No, there is no law on the subject but I know of cases 
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which hold the trustees should not be affiliated with the holder of the 
note. Trustees are supposed to be impartial, if that answers your 
question. 
BY MR. SCRIVENER: 

Q. Isn't it a matter of fact that your companies have executed or 

caused to be executed a great number of Deeds of Trust securing loans 
53 made by Perpetual? A. I would say not. 

Q. Isn't it a matter of fact that while there may not be a great 
number, there have been some? A. There have been some. We have 
purchased property from Perpetual at foreclosure sales and we have a 
few loans we have obtained from Perpetual but I would say they are in 
the minority with respect to the amount of business we do. 

Q. Do you know as a fact that in the Deeds of Trust:secured by 
Perpetual your company has had with Perpetual that Mr. Crowell and I 
have been named as trustees? A. Yes. 

Q. Have you made any objection to that? A. What good would 
it do to object? 

THE COURT: No. Listen, Mr. Witness, the question is: Did 
you make any objection ? 


THE WITNESS: Of course not. 
sd * * * ; * 
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Q. Calling your attention to the application which we are now 
discussing and particularly to that part of it which has to do with the 
valuation placed on the property by Perpetual appraisers, do you argue 
in any way with that valuation? A. I would say not. I think my appraisal 
of the property on a cash basis would have only varied by $500. This 
valuation by Perpetual is $12,000, which I testified before would be 
about the right appraisal. 

My offhand opinion is that the cash value would be about $12, 500 
but, in appraising the property, $500 more or less one way or the other 
would not be of particular importance. This appraisal is for $12, 000. 

I will accept that. 


Q. Mr. Richmond, Perpetual's foreclosure was in the summer of 
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1956. At that time, were you familiar with the condition of the prop- 
erty, 4212 Livingston? A. I would say, yes. : 

56 Q. Was the property in good condition or bad condition? A, I 
would say the property, like many other properties when people default 
in their payments, become run down. I would say the house needed 
refurbishing, needed paper and painting. The house was practically a 
new house, built in '53, so in '56 the house was only three years old and 
even though the people living in the property were not taking care of it, 
the worse that happens in that type of property under the circumstances 
is that it needs painting and the woodwork becomes shabby but nothing 
of a serious nature. ! 

Q. Have you any idea how much it would have cost in 1956 to 
have put the house back in condition? A. I would say we could have 
done a beautiful job on the house for around $400. That is about the 
average we spend on a house of that type. 

Q. Ibelieve you are very knowledgable in the real estate busi- 
ness in Washington. Would you say that, as the normal thing, a property 
will bring less at a foreclosure sale than it will in an ordinary open 
transaction? A. Normally, yes. 

Q. Then if we go back to the summer of 1956 and we find that 
there is a property with a reasonable valuation of $12, 006 which has 
deteriorated to some extent, needs a little bit of money put into it and 
we find it has to be sold at foreclosure sale and we find that that prop- 

57 erty brings about $7,600, would you say that that is a shockingly 
inadequate price? A. That would shock me to a great extent and great 
degree because any speculator, and I have speculated in property, too, 
any speculator would have paid $10, 500, $11, 000 for the property be- 
cause, as subsequent events show, Interstate Building and Loan Asso- 
ciation has now placed two loans in this group of $9, 250; so, assuming 
it would cost $400 or around that amount to refurbish the property, a 
speculator paying $11, 000, $10,500, or $11, 000 would have a real 


bargain. 


Q. Have you ever picked up a bargain at a foreclosure sale? 
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A. Yes, but not that much of a bargain. This property at foreclosure, 
had there been a turn-out of the group that normally go to foreclosures 
and so forth, Iam sure this property would have brought $10, 000, 
$10, 500 at 2 minimum. Never in my experience -- and I have been in 
this business a long time and I have traded many properties -- never in 
my experience have I ever seen a property of that type in the City of 
Washington sold for that kind of money. 

Q. Have you any explanation why there weren't more people at 
the foreclosure sale? A. I don't know anything about the circumstances 

58 that occurred at the time of that sale. It sounds incredible to me 

that the property sold for $7,600. There had to be something wrong. 

Q. Do you have any explanation of what was wrong? A. The only 
explanation that I can give is that perhaps the people thought it was a 
five-room house whereas, in fact, it is a large six-room house. I can't 


give any good explanation for it but the price it was sold tor was far be- 


low the market value. 

Q. You are talking about "people". Let's not talk about the 
general public. Let's talk about you. You were very familiar with the 
4200 block of Livingston Road. A. Very familiar. 

Q. You didn't think they were eight-room houses or old southern 
mansions, did you? A. I know and knew then they were six-room 
houses. Had I been aware of the fact the sale was taking place, I cer- 
tainly would have been there. I believe I was out of town. 

Q. Don't you believe the Admiral Company was familiar with the 
4200 block of Livingston Road? A. I wouldn't think so. 

Q. Even though they owned a note secured by 4212? A. That is 
correct. The Admiral Company has, I believe, approximately 50 stock- 

59 holders and they are spread all over. A number of them are in 
New York and in different areas and I think that the Admiral Company 
depended on me for valuation. I don't think anyone in the company 
actually viewed the property. They took my description and recom- 


mendation. 
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Q. Don't you think it is rather reasonable that somebody in 
Admiral Company knew something about 4212 Livingston Road? A. I 
would have to answer no. I think they depended on me. : 
Q. Why didn't you attend the sale? A. I testified before I was 
out of town and had I known anything about it, I would never have let it 
go to foreclosure. It would be ridiculous to let the property go to fore- 


closure. 


Q. It is my understanding of the testimony that the only thing you 


find wrong with the advertisement is that it doesn't tell the number of 
rooms and it doesn't tell whether the house is brick or frame, is that 
right? A. I can't answer that question because, frankly, I haven't 
studied the advertisement. I was shown the advertisement a moment 
ago. If you would want an expert opinion, I would want at least an hour 
to examine it. I would be glad to examine it if you want me to but I 
couldn't give you an honest opinion without examining it carefully. 

60 From the examination I just made, I would say those two items 
would be of particular importance to me. 

I think, in a normal situation where a thing like this occurs, a 
Building and Loan Association, when the area is discovered, would 
normally turn the property back upon payment of all the expenses in- 
volved. I think that is normal. I think that it has happened hefore ina 
situation like this and the property didn't go to some third outside party. 
Normally the Building and Loan Association is not in the property busi- 
ness and they would make everybody whole on payment of expenses, in- 
cluding the advertising fees and normally that would be done. 

Q. Is it your experience that at foreclosure sales the first bid is 
usually made on behalf of the lending institution in the amount owed to 
the lending institution? A. No, I wouldn't say that that is customary. 

I have seen lending institutions stand at foreclosure sales and not make 

a bid. I have known situations of that type. Normally, a Building and 
Loan Association will make sure it is protected. In other words, if the 
property doesn't go up to the amount of their first trust, normally they 
will bid that amount. However, I have seen Building and Loan Associations 
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when the property was not worth the money, let the property go to the 
61 public and assume the loss. 
Q. But in the normal case, somewhere in the course of the bid- 


ding, a bid is made by the lending institution in the amount of their loan? 
A. In the event the public doesn't take the bid and doesn't bid it up but 
with Perpetual I think they always bid, maybe not in the opening bid, 

but always make sure their bid goes up to the amount of the loan, some- 
times with the addition of trustees' fees and sometimes without the 
addition of trustees’ fees. 

Q. I call your attention to Plaintiff's Exhibits 1 and 2. Exhibit 
1 is a promissory note from Dorothy May Grant to Catherine Cunningham. 
A. Yes. 

Q. And Ialso call to your attention Plaintiff's Exhibit No. 2 
which is a check made by Admiral Company to Washington Mortgage. 

A. Yes. 

Q. And can you tell me why the note is dated some 11 days after 
the check? A. Yes, the explanation is quite simple. The arrangements 
to purchase this note were made earlier. It was paid for and when 
settlement was completed at the title company, the title company auto- 
matically delivered the note to the Admiral Company. That is the usual 

62 way to handle the deal. The note was sold and it was in the title 
company. When the title company completed its examination of title 
recordation, the note was delivered directly to the company who pur- 
chased it. I would say nine out of ten notes that are sold are handled 
that way. 

Q. So the arrangement between Admiral and Washington was 
made or arranged but the note was not executed until 11 days after that ? 
A. That is right. The contract had been executed for the sale of the 
property. The terms were fixed. It was pending settlement in the 
title company and that is the way the transaction is handled. That is 
the normal, customary way of handling this type of transaction. We 


have perhaps handled, oh, several hundred of them that way. 
* * ae * 
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REDIRECT EXAMINATION 
BY MR. BURKE: | 

* x a * * 

Q. In your experience, Mr. Richmond, in the course of having 
trusts on various properties, do you find from such experience that the 
borrower who needs the trust is in a position to dictate to the lender as 
to who shall be trustees? A. I should Say not. If any question was 
raised along those lines, I fear the commitment would be withdrawn. 

* * * * * 

64 ROBERT W. KIDWELL 
was called as a witness and, having been first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURKE: | 

* * * * * 

Q. Mr. Kidwell, you are connected with the Thomas J. Owen & 
Sons, Auctioneers? A, Yes, sir; Iam vice-president of Thomas J. 
Owen & Son, Inc. 

Q. You are vice-president? A. Right. | 

Q. Who, sir, is the present? A. Thornton W. Owen. 

Q. Can you name the other officers? A. Wallace W. Kidwell, 
Secretary-Treasurer. 

Q. Those are all the officers? A. Right. | 

Q. Mr. Kidwell, do you know, sir, whether you or Wallace 
Kidwell or Thornton Owen are officers of Perpetual Building Association? 

MR. SCRIVENER: Your Honor, I should like to object to this and 
ask counsel the purpose of this line of questioning. ! 

MR. BURKE: Well, the purpose is obvious, Your Honor. 

MR. SCRIVENER: Would you state it, please? | 

MR. BURKE: Your Honor, I have stated it in my pre-trial state- 
ment. I don't think there is any need to restate it. 

66 THE COURT: There certainly is need when counsel raises the ob- 


jection. You may indicate to the Court now what your reason is. 
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MR. BURKE: Yes, Your Honor. 

We have a trustees’ sale here which is being handled by a trustee, 
which we believe is its principal officer, and is also an officer of the 
lender and one of those principal officers. 

THE COURT: There is no question about that. 

MR. BURKE: That is the question I have asked him. 

THE COURT: I mean one of the trustees is an officer. 

MR. BURKE: Also one of the auctioneers is an officer. 

THE COURT: You were talking about the trustees when you made 
your last statement. I say that is conceded by the Defendants. They 
contend that is a matter of general practice. As to whether or not there 
is anything wrong about that! you will have to substantiate that proposi- 
tion by any authority you may have. You are attempting to show that 
an officer of the auctioneer corporation is or was also an officer of the 
lender. That is what you are trying to show. You claim that is illegal? 

MR. BURKE: Your Honor, I say that the accumulation of facts 

67 and circumstances which I will develop as the trial progresses will 
indicate the importance of it. 

THE COURT: What are those facts and circumstances which you 
will develop? 

MR. BURKE: I would appreciate it, Your Honor, if I could. 

THE COURT: I have got to determine now to decide how to rule 
on this question. What is the basis for this? What do you propose to 
show? You might as well indicate it now. 

MR. BURKE: I have indicated it in my pre-trial statement. 

THE COURT: Indicate it to me now. 

MR. BURKE: And I will repeat it now, Your Honor, that at the 
time that this alleged sale took place-- 

THE COURT: Do you claim there was some fraud? 

MR. BURKE: I say there were some unusual circumstances and 
the unusual circumstances was the fact there wasn't any purchaser 
named; there wasn't any deposit made contradictory to the advertise- 


ment. 
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THE COURT: You mean on the basis that there was no $500 pay- 
ment made at the time? On that basis, you are attempting to show it? 

MR. BURKE: On that basis and the basis I have alleged that it 

was a private sale which took place the next day or subsequently. 

THE COURT: Pardon me? | 

MR. BURKE: There was a private sale. 

THE COURT: You mean the sale did not take place at the time 
set for it? | 

MR. BURKE: That is correct. 

THE COURT: On that basis, I will receive this. subject to your 
objection. It is before the Court. 

MR. SCRIVENER: Your Honor, may I make a very short state- 
ment ? 

THE COURT: Yes. 

MR. SCRIVENER: It seems to me when Mr. Burke asks this wit- 
ness a question with respect to the relationship between the auctioneer 
and the lender, he must either rely on a principle of law that such a 
relationship is illegal or he must rely on the sonspirary to defraud in 
which this relationship is a necessary part. 

THE COURT: I think that is true. * 

* * * 

BY MR. BURKE: ! 
Q. Mr. Kidwell, I think the question I asked you was whether 


or not any of the officers of your company, the Thomas J. Owen Com- 


pany, are also officers of Perpetual. A. Yes. 

Q. Who is that? A. Thornton W. Owen. 

Q. What office does he hold in the corporation 2 A. Vice Presi- 
dent and Chairman of the Board. ’ 

Q. Is he the gentleman who passes on loans or helps to pass on 
loans? A, That is a strange question. Iam not sure < understand 
that, Mr. Burke. 

Q. When a loan is applied for to the Perpetual, would it even- 
tually come to the Board of which he is a member? A, Mr. Thornton 
Owen sits on the Executive Committee, if that is what you mean. 
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Q. And the Executive Committee would pass on loans? A. Yes, sir. 
Q. Mr. Kidwell, I understand that you were the representative of 


the Thomas J. Owen & Son Company who handled the trustee sale on the 
30th day of August, 1956. A. I was. 

Q. And what time of the day did your sale commence? A. Two- 

70 thirty. 

Q. Inthe afternoon? A. Right. 

Q. Was it 2:30 sharp, sir? A. Yes. 

Q. Will you tell us, Mr. Kidwell, who else was present besides 
yourself? A. My driver, Peter W. Jackson, Junior F. Crowell, 
Trustee. 

1 + * * td 

THE WITNESS: Junior F. Crowell, Trustee; Ernest Thomas; a 
driver for the Trustee -- 

BY MR. BURKE: 

Q. Who was that, do you know? A. Clarence -- I will need 
some help on this. I don’t know Clarence's last name. 

THE COURT: May we agree on that? 

MR. SCRIVENER: His name is Clarence McLaughlin. 

BY MR. BURKE: 

Q. All right. A. And an unidentified or unknown gentleman. 

Q. And that was all, sir? A. That is all I can recall. 

Q. When you commenced your sale, Mr. Kidwell, was there a 

bid made? A. Was there a bid made? 

Q. Yes, sir. A. When I commenced the sale? 

Q. Yes. A. Yes, there was. 

Q. Who made the bid? A. Ernest Thomas. 

Q. How much did he bid? A. $7,600. 

Q. Was there any other bidder other than that one bid? A. No 
other bid. 

Q. Then was that knocked down to Mr. Ernest Thomas for $7, 600? 
A. It was not knocked down to him in his name, no. 

Q. Who made the bid? A. Mr. Thomas made the bid. 
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Q. When he made the bid, did you ask him who was bidding, 
who he was bidding for? A. In whose name would he place the title in. 

Q. You asked him at that time? A. Right. 

Q. You didn't take it for granted that he was taking it in his own 
name? A. No. He started to take it in his own name and then he hesi- 

72 tated and said he didn't think he would take it in his name. He wanted 
to consult, first to see if he should use a straw or take it in his own 
name and I told him I would hold it open if he would let me know ina 
short period of time. 

Q. So at the time you accepted the bid, you didn't know who was 
buying the property? A. If anyone had asked me who bought the prop- 
erty, I would have been able to say I didn't know at the moment. 

Q. Who prepared the advertisement for the sale of this property? 
A. Perpetual Building Association. 

Q. Is it customary, Mr. Kidwell, for Perpetual Building Asso- 
ciation to prepare the advertisements for its property or is it customary 
for the auctioneer to do that, having obtained the inform ation from him 
or from whoever is going to hold the sale? A. MayI interject or do I 


have to stick strictly to his question? In other eae A have a point I 


would like to bring out. 

THE COURT: You can answer it and then make your point. 

THE WITNESS: Your question again, please? — 

BY MR. BURKE: | 

Q. I said, is it customary for your auction service to prepare 
the advertisement yourselves after having obtained the necessary infor- 
mation or is it customary for the customer whom you serve to prepare 
it? A. Ilike that question better, yes. It is customary for Thomas J. 
Owen & Son to prepare the advertisements. However, in the case of a 
large number of the larger banks, such as the National Savings and 
Trust Company, American Security and Trust Company, and other large 
lending institutions, they prepare their own and submit the copy to us to 
place in the newspaper. | 
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Q. So that this advertisement, which is exhibited in Defendants' 
Exhibit No. 2, was prepared by the Perpetual Building Association and 
not by your office? A. I wouldn't want to swear that that particular one 
was but all or practically all of them are prepared by Perpetual. 

Q. Iam interested in this one, sir. A. All right. I will say that 
that one was. 

Q. This advertisement says, "Terms of sale all cash, deposit of 
$500. Deposit required at time of sale." Mr. Kidwell, did you receive 
a deposit of $500 at the time of the sale? A. No, I did not. 

Q. Isn't it a requirement that your office follow the terms laid 
down by the advertisement? A. It is within the discretion of the Trustee 
to waive the deposit if he so sees fit. 

Q. Then the advertisement actually must not be followed. The 
things that are not contained in the advertisement are that the auctioneer 
has discretion to do some things? 

THE COURT: He did not say auctioneer. He said Trustee. 

BY MR. BURKE: 

Q. Did you say Trustee? A. Yes, sir. 

Q. That the Trustee do things as they see fit? 

THE COURT: He did not say "see fit.'’ He said it was within the 
discretion of the Trustee to waive the deposit if he saw fit. That was 
his answer. 

MR. BURKE: I will withdraw the question and restate it. 

BY MR. BURKE: 
Q. Then despite the terms contained in the advertisement, the 


Trustee can change that at the time of sale? A. He may. 


Q. And, of course, this advertisement does not state any such 
conclusion, does it? 
THE COURT: It speaks for itself, counsel. I can read it. It 
may be conceded. 
MR. BURKE: Yes, Your Honor. 
BY MR. BURKE: 
Q. Now then, Mr. Kidwell, when the sale was held and Mr. Thomas 
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bid $7,600, did you ask the Trustee who was present whether he wavied 
the deposit or not? A. Yes, I asked him if the deposit would be waived. 

Q. Why did you happen to ask him if he waived the deposit? A. In 
about 90 percent of the sales in the past, subsequent to the war years, 
about 90 percent of them are bid in. By the term “bid in," I mean, we 
do not secure a good outside purchaser and where a sale is performed 
and bid in by the note holder, it is customary not to make the client put 
up a deposit but, as a formality, we always ask the Trustee if he waives 
the deposit. Otherwise, we are left on the hook, as auctioneers, for 
not substantiating that. | 

Q. By "bid in," you mean the party secured bids in? A. Yes. 

Q. Mr. Thomas was not the party secured? A. No. 

Q. Perpetual was? A. Yes. | 

Q. So this property was not bid in. This property was allegedly 
purchased by Mr. Thomas for himself through some straw? A. Correct. 

Q. Nevertheless, you asked the Trustee if he would waive the 
deposit and you did that on your own? A. Yes. | 

Q. And the Trustee did exactly that? A. Right. 

Q. So that as of the time that the group dispersed, you didn't know 
who was the purchaser and you didn't have a deposit ? A. I did not know 


the name of the purchaser, the name the title would be taken in. I knew 


who the purchaser was. 

Q. You knew who had bid? A. Right. 

Q. You didn't know the name of the party who was going to be 
responsible, did you? A. I didn't know in whose name Mr. Thomas 
would take title. That is all I didn't know. | 

Q. And you had no deposit? A. I had no deposit. 

Q. When was it when you first knew who was going to take title to 

17 this property? A. Ican't recall. I had other sales that afternoon. 
I would have been late getting back in the office. By that time, the 
Perpetual Building Association would have closed and Mr. Thomas would 
have left. I believe it was the next morning. 

Q. But you are not certain? A. Iam not certain. It was a very 
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short time. 
Q. When you received word giving you the name of the purchaser, 


what name was given to you? A. Elsie L. Leishear. 

Q. Who called you? A. Who called me to give me the name? 

Q. How did you get the information? A. From Mr. Thomas. 

Q. Mr. Thomas telephoned your office and told you that the name 
of the purchaser was Elsie L. Leishear? A. Yes. 

Q. Mr. Kidwell, at that time did you receive a deposit? A. No. 

Q. Did you ever receive a deposit? A. No. 

Q. The only thing that you actually received was your expenses, 

am I right? A. Correct. 

Q. And who sent those to you? A. Perpetual Building Associa- 
tion. 

Q. So that Mr. Thomas actually never sent you -- A. I would 
withdraw that. I don't know. I assume Perpetual Building Association. 
I don't know that. I know our charges were paid. 

Q. On the 30th day of August, 1956, when this property was al- 
legedly sold, you stated in your advertisement over the name of your 
company -- A. Under the name of our company. 

Q. Under the name of your company, I stand corrected; the terms 
of sale were all cash, deposit of $500 required and that if the sale is 
‘not complied with within 30 days from date of sale, the Trustees re- 
serve the right to resell the property at the risk and cost of the default- 
ing purchasing party or the deposit may be forfeited? A. That is cor- 
rect. 

Q. You had no deposit to forfeit, did you? A. Correct. 

Q. And at the time of sale, you had no name that you could legal- 
ly hold for the purchase of this property? A. That is correct. 

79 Q. Did you consider, Mr. Kidwell, that you had a bona fide sale 
at that time? A. Yes, I did. 

Q. Was that only because you were well known and friendly to 
Mr. Thomas and Mr. Crowell and the Perpetual Building Association 
and Mr. Thornton Owen as one of its officers? A. No, sir. AsI 
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indicated before, it is at the discretion of the Trustee whether or not 
he may waive the deposit. This is a trustees’ sale as well as an 
auctioneers' sale and it would be the trustees’ liability, as well as our 
own, to make sure that this deposit was made good. Knowing the 
Trustee as well as I do, whether or not connected with the Association, 
any trustee that I know, if he says he will waive the deposit, that is 
good enough for me. : 

Q. So as far as you were concerned, Mr. Kidwell, so long as 
everything was satisfactory to the Trustees, there could be no blame on 
you or your company? A. I wouldn't say we would not be sued. Just 
like we are named now, but I feel that we are morally all right. 

Q. You are not being sued here, are you? A. well, no, 

Q. If you are, I think it escapes me. A. No, I am sorry. 

80 Q. Mr. Kidwell, did you or your company have anything to do 
with the final delivery of the Trustees Deed to Mrs. Leishear ? A. No. 

Q. Did you ever see Mrs. Leishear in this transaction? A. No. 

Q. Did you ever get any money from Mrs. Leishear ? ? A. Not to 
my knowledge. 

Q. Do you know Mrs. Leishear? A. I do not. 

MR. BURKE: That is all. 

CROSS EXAMINATION 
BY MR. SCRIVENER: 

Q. Is it not a fact that you attend, as auctioneer, many sales, 
trustees’ sales under Deeds of Trust securing loans made by Perpetual? 
A. Ido. 


Q. Can you tell me whether it is the practice of Mr. Ernest A. 


Thomas to attend those sales at which you are present as auctioneer ? 
A. Practically always. 
Q. Can you tell me whether or not it is the practice of Mr. 
Thomas to make the initial bid at those sales? A. Always. 
81 Q. Can you tell me the amount in which he makes the bid? 
A. Enough to cover Perpetual Building Association 100 per cent. 
Q. And at the foreclosure sale in question, did Mr. Thomas make 
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the first bid? A. He did. 
Q. Did he make that in the amount up to Perpetual Building's 
balance? A. I don't know Perpetual's balance. The auctioneer is not 


given that balance. 
Q. In any event, at this foreclosure sale, following the usual and 
invariable practice of Mr. Thomas, he made the first bid? A. Correct. 
Q. You have been acting in the profession of the auctioneer for 


many years, is that right? A. Nineteen. 

Q. Can you tell me, in your opinion, what is the purpose of a 
deposit required at a foreclosure sale? A. A deposit is a binder in 
good faith where the parties are unknown and to protect the trustees in 
the event of resale so there will not be additional costs incurred in ad- 
vertising. 

82 Q. I believe you testified on direct examination that there was 


S29, ELAS Nude 


present at this foreclosure sale some "unknown man.” Is that right? 


A. Correct. 

Q. Did you observe Mr. Thomas having any conversation with 
that unknown man? A. I did. 

* * * x * 

Q. Can you tell me the substance of any conversation you heard 
between Mr. Thomas and this unknown man? A. I can't give you any 
word-for-word conversation but, as we were going through the property, 
and that included Mr. Crowell, Mr. Thomas, my boy Jackson and this 
unidentified party and myself, Mr. Thomas asked him, prior to my 

making the sale, if he were interested in the property and the 
gentleman said, no, he was not; that it needed too much work to be 
done on the property. 

* ok * 

REDIRECT EXAMINATION 
BY MR. BURKE: 

Q. Mr. Kidwell, Mr. Scrivener asked you whether it isn't the 
practice of Mr. Thomas to be present at all of these Perpetual sales 
and to make the initial bid. A. Yes, sir. 
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Q. Is it the practice of Mr. Thomas to purchase the property 
in for himself? A, No, sir. 

Q. So this was contrary to his practice, was it not? A. Wording 
it the way you do, yes. I will have to say yes to that. : 

Q. And you will concede this to me, Mr. Kidwell, that because 
Mr. Thomas has a practice that he indulges in that it does not neces- 
sarily mean that his practice is right? 

MR. SCRIVENER: I object. 

THE COURT: I think we can all agree to that, counsel. 

85 BY MR. BURKE: 

Q. You said something about going through the house, Was that 
after or before the sale? A. Prior to the sale. 

Q. Prior to the sale? A. Yes, sir. 

Q. And this man you were talking about went through the house 
with you? A. He did. 

* bd * 

JUNIOR F. CROWELL 
was called as a witness and, having been first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURKE: 


Q. Mr. Crowell, would you state your name, sir? A. Junior F, 


Crowell. 

Q. Where do you live, Mr. Crowell? A. 800 muses Acres Drive, 
Silver Spring. 

Q. In what profession are you, Mr. Crowell? A, I am profes- 
sionally a member of the Bar. Iam not actively practicing before the Bar. 

Q. What do you do for a living? A. Iam Manager of the Fidelity 
Investment Company. 

87 Q. And the Fidelity Investment Company, sir, is that an agency 

of the Perpetual Building Association ? 

MR. SCRIVENER: I object, Your Honor. 

THE COURT: He may answer the question. 
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THE WITNESS: It is not an agency of Perpetual Building Asso- 
ciation. 

BY MR. BURKE: 

Q. That is an insurance company, isn't it? A. We have, under 
our business operations, licenses to write insurance, sell real estate 
and so forth. 

Q. Let me put it to you this way, Mr. Crowell: Isn't it the truth, 
sir, that the Fidelity Investment Company writes the insurance policies 
for the Perpetual Building Association loans or the greater part of 
them? A. We write a portion of them. 

Q. Is Mr. Scrivener an officer of the Fidelity Investment Com- 
pany? A. Can you further identify him? 

Q. Mr. Samuel Scrivener, Jr. 

MR. SCRIVENER: May I object at this time? 

THE COURT: May you make an objection? 

MR. SCRIVENER: I want to object on this ground: The relation 
between the Trustees and the borrower and the lender is a matter which 
can be object ed to under the cases and the law only by the parties to the 


88 instrument itself. I have a memorandum of the law here, Your Honor. 5 
THE COURT: It is before the Court now so I will take it subject 
to your objection. He may answer the question. 
THE WITNESS: Will you restate it -- Iam sorry. 
BY MR. BURKE: 
Q. Iasked you whether Mr. Samuel Scrivener, Jr., was an offi- 


cer of the Fidelity Investment Company. Is that what you call it? 
A. Yes, sir, that is correct. 

Q. ‘That is a corporation, is it not? A. It is not. 

Q. Itisapartnership? A. That is correct. 

Q. Is Mr. Samuel Scrivener, Jr., a member of that firm? 
A. Yes, sir. 

Q. And by the way, do you know the name of the president of 
Perpetual? A. Edward C. Baltz. 

Q. Is he a member of or one of the owners of Equitable? A. 
Fidelity. 
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Q. Fidelity? A. Yes, he is. 
Q. And Mr. Dyer, he is also a principal officer of Perpetual, is 
89 he not? A. I believe he is. 

Q. Is he also an officer of Fidelity? A. Not | officer. 

Q. One of the owners. And Thornton Owen, is he also one of the 
members? A. That is right. 

Q. Isn't it a fact, sir, that the principal officers of Perpetual and 
the principal owners of Fidelity are one and the same? A. They are 
usually concluded to be the same. 3 

* * * | * 

Q. In connection with that, sir, do you take your instructions 
and orders from these gentlemen? A. Well, I would like to qualify 
my answer and say -- 

Q. First, say yes, or no. A. I don't take orders from all of 
them, sir. 

Q. Am I correct in saying that, as an employee of that company, 
you are fairly responsible to these gentlemen? A. That is correct. 
That is right. 

Q. In what capacity are you employed for Fidelity? A. Manager. 

Q. You are the Manager of that office? A. That is right. 

Q. Is that the principal reason why they name you as Trustee on 
their Deeds of Trust? A. I have no background or fnleeta hou as to 
why I was named Trustee, sir. 

Q. You were a Trustee named as Trustee on this Deed of Trust? 
A. That is right. 

Q. You were present, or were you present on the date that this 
property was allegedly sold under a Trustees' Sale? A. Serueee 30, 
1956 sale? 

Q. Yes. A. I was present. 

Q. Mr. Samuel Scrivener was not there? A. That is correct. 

Q. He is the other Trustee? A. That is correct. 

Q. Mr. Crowell, did you receive any instructions from Perpetual 


to proceed with the Trustees’ sale of this property? A. We, as Trustees, 
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received a request. 
Q. Iasked you whether you received any instruction to proceed 
with the sale of this property. A. We are not instructed to make sales. 
91 Q. How did you happen to carry out this alleged sale? A. We 
received a request to advertise the property for auction because of the 
delinquency in the account and, as Trustees, we concurred in that re- 


quest. 

Q. What do you mean by "we"? A. The Trustees, Mr. 
Scrivener and myself. 

Q. How was it received? A. Informally, by word. 

Q. Someone telephoned you? A. Yes. 

Q. Who telephoned you, specifically? A. I cannot recite, in 
this case, but normally it is Mr. Thomas. 

Q. So it could be that Mr. Thomas telephoned you in this partic- 
ular case? A. That is right. 

Q. And when he telephoned you, specifically, do you recall what 
he asked you todo? A. It would be the same as in a normal case, that 
we advertise this property for auction. 

Q. What did you then do? A. We authorized him to prepare the 
advertisement and run it in the newspapers. 

Q. Mr. Crowell, Iam going to ask you to confine your answers 
to yourself unless Mr. Scrivener and you made the decision together. 
A. Okay. 

Q. Did you get in touch with Mr. Scrivener? A. No. 

Q. When you say "we authorized," you proceeded? A. I gave 
him my authority or permission, whatever you want to call it, to pro- 
ceed. 

Q. Did you specifically tell him what todo? A. No. 

Q. He already knew what to do, didn't he? A. That is right. 

Q. So that whatever he did, Mr. Thomas did on his own? 

A. He followed the practice in all of our cases. 

Q. You didn't specifically sit down and give him instructions? 

A. No, sir, I did not. 
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Q. Am I reasonably correct in saying, then, that this advertise- 
ment, which is exhibited in Defendants’ No. 2, was prepared by Mr. 
Thomas? A, Either that or someone else in the employ of his office. 
I couldn't swear that he did it personally. 

Q. But it was to him that you instructed, gave your instructions 

93 to prepare the advertisement? A. That is correct. 

Q. Was a copy of that advertisement delivered to you, subse- 
quently? A. No, sir. I review those myself in the newspapers. 

MR. SCRIVENER: Will you please speak up? I cannot hear you. 

THE WITNESS: Iam sorry. I said a copy was not delivered to 
me but I review them myself in the newspapers as they are published. 

BY MR. BURKE: ; 

Q. So you did not check to see if the premises were described 
as they were described in the application for the loan? A. They were 
not described as they were in the application for the loan because we 
follow this general abbreviated form and this is no exception to that 
usual procedure. | 


Q. Isn't it an accepted procedure, sir, that when you advertise 
a sale of a house you give a general description of the house? A. Very 
general. 


Q. If it is a detached house, wouldn't you say a detached house, 
and if it is a detached brick house, would you not say it was a detached 


brick house? A. Iam not certain whether we insert that in the ad or not 


* * * * * 

Q. Mr. Crowell, I think I asked you whether you had anything 
to do with the preparation of the advertisement and I think you told me 
that you did not, that you only saw it afterwards in the newspaper. 
Were you present at the time of the sale? A. Yes, I was. 

Q. And you heard Mr. Kidwell testify that there was present at 

that time, in addition to yourself and Mr. Kidwell, Mr. Ernest 
Thomas, the two drivers, Peter W. Jackson and Clarence McLaughlin 
and one other stranger? A. That is right. That is my recollection. 
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Q. Did you hear Mr. Thomas make his bid? A. Yes, sir. 

Q. Mr. Crowell, when Mr. Thomas made his bid, you heard Mr. 
Kidwell say there was no other bid except that? A. That is right. 

Q. And he accepted that bid? A. That is right. 

Q. What did you do then? Were you consulted by Mr. Kidwell 
about the deposit? A. Yes, I was asked would I waive it. 

Q. Did he ask you or did you ask him? A. No, he asked me. 

Q. He asked you whether you wanted a deposit or not? A. 
Whether it could be waived. | 

Q. And what did you do, sir? A. I answered in the affirmative 
and said it could be. 

Q. You have read the advertisement where it said a cash deposit 
of $500 must be made at the time of sale? A. That is correct. 

Q. Why did you tell him he could waive that $500 deposit? A. Be- 

97 cause, in our practice over a period of years in sales circum- 

stances have arisen where we have made exceptions to this require- 
ment for deposit and it is within the discretion of the trustee or trustees 
to waive that deposit. 

-In my own particular case, if I feel that the individual is com- 
pletely dependable and can be prevailed upon to produce that sum of 
money on or before normal settlement time -- 

Q. And in this instance, you were, of course, acquainted with 
Mr. Thomas? A. That is right. 

Q. And by the way, was Mr. Thomas one of the owners of the 
Fidelity Investment Company? A. No, sir. 

Q@. He isnot? A. He is not, no, sir. 

Q. So you instructed Mr. Kidwell that you wanted to waive the 
deposit? A. The deposit could be waived, that is right. 

Q. At that time, did you know who was the buyer of the property ? 
A. It was my understanding that Mr. Thomas was the buyer and that 
is why I waived it. 


Q. It was your understanding that he personally was buying the 


property. Did he so announce to you? A. Yes, that he was buying the 
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98 property. I didn't testify in his name he was taking it but he was buying 
it on his own behalf. 

Q. Did he say anything to you at that particular 7 that he was 
buying it? A. He indicated to the auctioneer in response to the ques- 
tion of the auctioneer as to whose name he should take title. 

Q. You were standing there? A. I was standing there. 

Q. What did he say? A. He said he would let him know the 
following day. 


Q. You have been trustee for Perpetual in a good many instances, 
have you not? A, That is right. 

Q. And you have participated in a good many of these trustee 
sales? A. That is right. | 

Q. You heard the testimony of Mr. Kidwell that, in most in- 


stances, Mr. Thomas bids it in for the Perpetual Building Association ? 
A. I don't recall that that was the testimony, sir. I think the distinction 
is that he makes the opening bid and all other bidders follow that. 

Q. Where there are no other bidders -- Have you been present at 
sales where there were no other bidders? A. Yes, I have. 

Q. In those instances, sir, has Mr. Thomas taken property in his 
own name or through someone else before? A. Yes, he has. 

Q. In how many instances would you say, sir? A. I don't recall, 

Q. Would you say it was in the greater number of sales where 
there were no other bidders? A. No, it would not. 

Q. In the greater number of sales where there were no other 
bidders, in whose name would he take it? A. He bid the property in. 
In those occasions, he bid it in in behalf of the Association. 

Q. Perpetual Building Association? A. Yes, and the title is 
taken in the name of two individuals as trustees. 

Q. So that as of that moment, you didn't know whether he bought 
it for the Perpetual Building Association or for himself, did you? A. 
When the auctioneer asked me to waive it, I knew he was buying it. 

Q. For himself? A. Yes, sir. 

100 Q. How did you know that? A. Because he would have not asked 
me to waive it had it been sold to another bidder or had he bid it in for 


50 
Perpetual itself. It is just the standard practice that we waive the de- 


posit without any question being asked. 

Q. If he had bid it in for Perpetual, is it your testimony that 
Perpetual would have given the deposit right then and there? A. No, 
the contrary. If Perpetual bid it in, our practice is not to require a 
deposit. 

Q. You are not even asked for it? A. No, because there is no 
note holder. 

Q. Is that your experience, sir, regardless of the advertise- 
ment that wherever the note holder bids it in you don't ask for a deposit? 
A. That has been my experience. 

Q. And you were familiar with the advertisement? A. Yes. 

ok 7 * * a 

BY MR. BURKE: 
Q. Mr. Crowell, after this sale was over -- By the way, did that 
101 take very long? A. A matter of minutes. 

Q. Just a few minutes, and then everyone dispersed? A. That 
is right. 

Q. Where did you go? Did you go back to your office? A. Yes, 
I came back downtown. 

Q. When was the next time that you heard from anyone on this 
property? A. The next time I heard from anyone on the property was 
at the time the deed was presented to me as one of the trustees to sign 
the conveyance which date I can't tell you offhand. 

Q. You have reference to the Trustees Deed, amI right? A. 
That is right. 

MR. BURKE: Would you mark that as our next exhibit? 


(Photostat of Deed was marked Plain- 
tiff's Exhibit No.6, for identification. ) 


BY MR. BURKE: 
Q. I show you Plaintiff's Exhibit No. 6 and ask you whether that 
is a photostat of the Deed which you and Mr. Scrivener signed as a re- 
sult of this sale? A. Yes, it appears to be, sir. 
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Q. How were you presented with this Deed? A. I don't under- 
stand your question. 

102 Q. How were you presented with this deed for your signature? 
A. I was asked to sign it, sir. ! 

Q. Did you receive a telephone call to come down to Perpetual 
to sign this Deed or did they bring it to you, or did they mail it to you 
or what? A. I can't be certain whether I signed it in my office or the 
office of Perpetual, which is in the same building. 

Q. In the same building? A. Yes, sir, but sometimes I sign 
in my office and sometimes in their office. 

Q. This Deed is the Deed executed on September 12,1956, is it 
not? A. Yes. 

Q. And that is executed to Elsie L. Leishear? A. Right. 

Q. By whom is this Deed witnessed? A. Thomas witnessed 
our signatures. 

Q. That is Mr. Ernest Thomas? A. Yes, sir. 

- The same gentleman who bid it in? A. That is right. 
- By whom was it acknowledged? A. Henry J. Baltz. 
. He is president of Perpetual? A, No, he is not. 

- He is an officer of Perpetual? A. He is an officer. 

Q. At the time that you executed this Deed, sir, had any deposit 
been given to you or any money been given to you or any consideration 
been given to you for the Deed? A. Not to me personally. 

Q. So you knew nothing about it? A. I knew that the settlement 
was in custody of the Title Company. 

Q. Did you know that of your own personal eaowiedea? A. Yes, 
because we never have any occasion to Sign deeds until the Title Com- 
pany has the papers ready. 

Q. I asked you if you knew of your own personal knowledge. A. I 
don't have proof of it. | 

Q. So you didn't know until you were actually told? A. That is 
right. | 


Q. You were told to sign this Deed ? A. I was asked to sign it. 
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Q. By whom were you asked to sign this Deed? A. I presume 


Mr. Thomas because he handles conveyances as a matter of practice. 
| 104 Q. So when Mr. Thomas told you to go ahead and sign it, you 
signed it? A. Right. 

Q. Was Mr. Scrivener present? A. No. 

Q. So you wouldn't know under what circumstances Mr. Scrivener 
signed this Deed? A. I wouldn't know. 

Q. Did you leave this Deed with Mr. Thomas? A. Yes, I pre- 
sume either he or a subordinate officer. 

Q. Had you known Miss Elsie Leishear? A. No, sir. 

Q. Do you know her today? A. No, sir. 

Q. She was completely unknown to you? A. That is correct. 

Q. Didyou and Mr. Thomas or any other person discuss the fact 
that this Deed was being executed to Elsie L. Leishear, a person whom 
you did not know? A. I inquired if it was his straw. 

Q. From whom? A. Mr. Thomas, if it was his property. 

Q. And Mr. Thomas informed you this party was taking title in 
his behalf? A. That is right. 

105 Q. And you signed it? A. That is right. That was the terms of 
the sale. 

a a 

SAMUEL SCRIVENER, JR., 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURKE: 

Q. Mr. Scrivener, will you state your name? A. Samuel 
Scrivener, Jr. 

Q. Where do you live? A. 1135 Sixteenth Street, Northwest. 

MR. BURKE: Your Honor, I would like to offer this Deed in evi- 
dence at this time. 

THE COURT: Any objection? 

MR. DAVID SCRIVENER: No objection. 
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THE COURT: It will be received. 


(Plaintiff's Exhibit No.6, previously 
marked for identification, was received 
in evidence. ) 


106 BY MR. BURKE: 
Q. Mr. Scrivener, are you in any way Sonneetad with the Per- 
petual Building Association? A. Yes. 
Q. :In what capacity? 
THE COURT: Do you have to call him to the stand for that? Is 
this all you are going to ask him? | 
MR. BURKE: I want to establish him as an officer of the company. 
THE COURT: He will agree he is an officer. We will save time 
by doing that. 
MR. BURKE: I want to stipulate, Your Honor, that he is an offi- 
cer of Perpetual. 
THE WITNESS: Our answer admits it. 
THE COURT: The answer admits it, that he is an owner of 
Fidelity. 
THE WITNESS: I am a partner. 
MR. BURKE: That he was not present at the sale of these premises. 
THE WITNESS: I was not. 
MR. BURKE: That he did not know the circumstances under which 
the sale took place except by hearsay. 
THE WITNESS: What circumstances ? 
BY MR. BURKE: 


Q. That there wasn't any deposit given? A. I wasn't there. 
107 Q. And no person was named at the time of the sale? A. I 
wasn't there. 


Q. Or any subsequent circumstances in connection with the entry 
of Miss Leishear into the situation? A. I think that is. correct. 
MR. BURKE: That is all. 


* * 
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ERNEST A. THOMAS 
was called as a witness and, having been first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURKE: 

Q. Mr. Thomas, would you state your name, sir? A, Ernest 
A. Thomas. 

Q. Where do you live, Mr. Thomas? A. 3345 Rittenhouse 
Street, Northwest. 

Q. Mr. Thomas, you are connected with the Perpetual Building 
Association, are you not? A. That is right. 

Q. In what capacity? A. Treasurer. 

108 Q. And in that capacity, what are your duties? A. My official 
duties are, you might say, in charge of all delinquent accounts and after 
the Executive Committee authorizes foreclosures, I request the trustees 
to proceed with the trustees’ sale. 

Q. Do you have any connection with the issuance of loans? A. 
No, I do not. 

Q. And in connection with your duties in handling of delinquent 
accounts, you also participate in many trustees’ sales, do you not? 
A. That is correct. 

Q. Now then, directingyour attention to the particular property 
involved in this action, did there come a time when you directed the 
trustees to commence a trustees' sale? A. After the Executive 
Committee authorized it, yes. 


Q. In connection with that authorization from the Executive Com- 


mittee, sir, can you tell me, did you prepare the publication? A. At 
my request, the staff under me did. I didn't personally, no. 

Q. Now then, when you say at your request, did you give them 
instructions on what to include in that publication? A. It is generally 
accepted that they copy the description of the property as indicated in 

109 the advertisement with the exception of the number of rooms and 
baths. 
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Q. My question was: Did you give -- I don't know what is generally 
understood -- but in this particular case, did you give them the instruc- 
tions as to this particular case? A. Mr. Burke, with the large volume 
we do, I cannot individually say here that I said I wanted this prepared 
a certain way. They have been preparing these for the past five or six 
years and naturally you assume they can handle it. 
Q. When you advertise a piece of property and you know its de- 
scription, you would describe it, that it is brick? A. It says brick. 
THE COURT: It says brick in the advertisement. 
MR. BURKE: I will get to that. I am using that as an illustration. 
THE COURT: Do not use anything as an illustration as long as it 
said brick. | 
MR. BURKE: What it didn't say, Your Honor, was it was a semi- 
detached house. : 
THE COURT: You did not ask that. 
BY MR. BURKE: 
Q. You would give a general description of the house, would you 
not? A. We generally do, as we know it. 
110 Q. Mr. Thomas, did you see this house before you placed your 
loan on it? A. No, I did not. 
Q. Did you see it before you arranged for its foreclosure? 
A. I did not. i 
Q. You did not. Now then, when a person obtains a loan from 
your company, they are required to file an application form, are they 
not? A. That is correct. ) 


Q. And that application form is thoroughly eshaahtiva: is it not? 
A. Yes, it is. | 
Q. I will show you, sir, this application form, Defendants' Ex- 


hibit 3, and ask you whether that is a photostatic copy of the form. 
THE COURT: You do not have to ask him. It is received in evi- 
dence as that, counsel. You don't even have to waste the time to ask 
that question. | 
BY MR. BURKE: 
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Q. Was that available to you, Mr. Thomas? A. Yes, it was. 
Q. And when you instructed whoever was preparing the publi- 
cation on it, did you go through the files to see what the property looked 
111 like? A. Yes, we did. 
Q. And you notice on the second line where it describes the prop- 


erty as a six-room semi-detached, do you not, sir? A. Yes. 


Q. Why is it, Mr. Thomas, that your advertisement did not so 
state that it was a semi-detached house? A. Due to the large amount 
of business which we have and the large number of applications which 
we have processed, we have found that we have not been able to investi- 
gate the interior of some of these houses due to the fact that the owner 
may not be home or the tenant may not be home and we have had to 
more or less take what we see from the exterior. 

We started advertising a number of years ago, naming the num- 
ber of rooms and baths, and due to the fact that the people did not give 
us a true picture, as they did in this case, this is a five-room house, 
not a six-room house, and if we had advertised a six-room house, we 
would have been incorrectly putting it in the paper. 

Q. Mr. Thomas, are you sure, sir, this is a five-room house? 
A. Iam positive. 

Q. And not a six-room house? A. Iam positive. 

112 You are positive? A. Iam positive. 
Your application says it is a six-room house. 
ae * * * 
You heard Mr. Richmond testify this was a six-room house? 
113 Yes. 
Do you say he is in error in that? A. I say it is a five- 
room house. 

Q. It is a semi-detached house, is it? A. That is correct. 

Q. And you knew that from your notice on the application filed? 
A. At the same time, if you will note, the application checked a row 
house and then rubbed out by your agent so rather than take a chance of 
it being semi-detached and not having seen the property beforehand, we 
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felt that this advertisement was sufficient. 

* * * * * 

THE COURT: Concerning this matter of the advertisement in 
this exhibit, which you, yourself, offered and which has been received 
in evidence, counsel, from a hurried glance over all of these ads, I 
do not find that any of them have put in any of the rooms in the adver- 
tisements, 

MR. BURKE: They say detached; row. 

THE COURT: You are talking about rooms. They simply give 

114 the legal description as found in the mortgage and that is the ex- 
hibit that you, yourself, offered in evidence. : 

MR. BURKE: While that is true, Your Honor -- Of course, Iam 
not at the point, yet, where I want to argue the facts - 

THE COURT: I understand, but you attach considerable signi- 
ficance to this feature in your examination and that is why I was inquir- 
ing about it, in view of your own evidence that you have offered here. 

MR. BURKE: The significance that I attach to it is this, Your 
Honor: My information is that it is a six-room house and Mr. Thomas, 
who purchased the house, now wants to tell us it is a five-room house. 

THE COURT: I do not think that is relevant. As long as it was 
not in the advertisement, you are taking time on something that is not 
relevant to the issues here. 

MR. BURKE: It is relative to the issue of value. 

THE COURT: The parties are not in too much disagreement on 
that. Your witness practically agreed with the value. : I don't think 
there is too much disagreement on that. | 

BY MR. BURKE: 


Q. Mr. Thomas, in connection with the trustees' sale, sir, did 


you notify the trustees then of the Pending sale? A, Yes. 
115 Q. +Whom did you notify? A. I notified Mr. Crowell and Mr. 
Scrivener. , 
Q. Mr. Crowell is in your building, is he not? A. They have 
Space in the building upstairs, rental space, 
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Q. And Mr. Scrivener is not in your building? A. That is correct. 

Q. How do you notify him? A. Idon't recall at this time. Mr. 
Scrivener is in our office for Executive Committee meetings, once a 
month for Board meetings and then at various times on various matters 
there. I don't know whether, in this case, I called him or whether I 
approached him there at the office. 

Q. Who did you say directs the trustees' sale? A. The Exe- 
cutive Committee. 

Q. And Mr. Scrivener is on that Executive Committee? A. He 
is on that Committee. 

Q. So Mr. Scrivener would have something to say whether there 
should or should not be a sale, is that correct? A. That is correct. 

Q. On the 30th day of August, 1956, at 2:30 p.m., you were 
present at the sale of this property, were you not? A. I was. 


116 Q. You have been present at most of the trustees’ sales of Per- 


petual, is that correct? A. That is correct. 

Q. And, Mr. Thomas, I want to ask you this, then: 

When there are no other bidders when you bid it in, you usually 
bid it in for Perpetual, do you not? A. That is correct. 

Q. What reason did you have to bid it in for yourself on this 
particular date? A. Well, usually, as you say, it has been for Per- 
petual but I have on other occasions, when there has been no bidders, 
bought the property in for my own account. Sometimes I take it in the 
name of a straw or sometimes in my wife's name or myself. 

Q. I said, what reason -- A. The Association is not in the 
business of holding real estate. They would personally rather get rid 
of it at the time of sale for what we have in it rather than take it back 
and have to fix it up. 

Q. Wouldn't that apply in all cases? A. Not necessarily. 

Q. Isay, wouldn't that same principle apply to the Association 
in all cases? A. What principle? 

117 Q. That the Association would rather not buy it in? A. Yes. 
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Q. It would apply in all cases. Why is it, then, in most cases 


you buy it in for the Association but in some cases, and in this one 
you bought it in for yourself? Did you have a special reason for it? 
A. Maybe I felt I could make some money on it. Iam not denying that. 

Q. In other words, you felt it was a good hd ae for you to 
make money? A. Yes. 

Q. Now then, Mr. Thomas, you heard Mr. Richmond testify and 
explain that the reason they buy property in the name of agents or straws 
is because they do not want their competitors to know in what sections 
the properties are that they are interested in? A. Yes. 

Q. What reason did you have for not taking the property in your 
name and wanting to conceal the fact that you were the owner? A, I 
don't think there was any concealment. I took it in the name of a straw 
for the very purpose I didn't want my wife to sign the trust. If I were 
trying to conceal anything, I would not have had a deed recorded the 
very same day to my wife and put on record. 

118 §=Q. Itis your testimony that you, sir, wanted Miss Leishear to 
be responsible for the trust? A. That is right. | 

Q. Did you know Miss Leishear at that time? A. I did not. 

Q. You didn't know her at all? A. I didn't know her at all. 

Q. When you were present at that sale, Mr. Thomas, you were 
there on the time of your employer, were you not? A. That is right. 

Q. And you were being paid a salary during that time by your 
employer and your employer represents many thousands of investors 
in the Perpetual Building and Loan Association? A. Yes. 

Q. When you bid in on the property and you bid $7,600, did you 
ask Mr. Kidwell or Mr. Crowell to waive the deposit ? A I bid the 
$7, 600 in for Perpetual Building Association. That was. my original 
bid for the Association. | 

Going back to this other unknown man, I asked him prior to the 
sale, after he went through the building with us -- 

Q. Don't tell us anything about what you asked an ‘unknown man. 
Just answer the question, sir. 
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119 It is your statement, sir, you bid it in for Perpetual at that time? 
A. That is right. I made the bid for Perpetual. 
Q. That is right. So you didn't make the bid for Ernest Thomas? 
A. When I made the original bid, no. 
Q. Perpetual never did buy that property, then, did they? A. You 


haven't let me finish. 

I said, I made the original bid for what Perpetual had in the 
property, $7,600. Since there were no other bidders, I turned to Mr. 
Kidwell and said, "I will take it in my name or the name of a straw and 
I will give you that name tomorrow." 

Q. But when you made the bid, you made itfor Perpetual? 

A. I made a bid of $7, 600. 

Q. For Perpetual? A. Infact, I guess, yes. 

Q. The property was not sold to Perpetual? A. No, it was sold 
to me. 

Q. All right. Now then, how did you arrange or manage to get 
Miss Leishear to come in as a straw? A. I contacted Mr. George 
Basiliko -- 

120 Q. When was this? A. The same day. 
, Q. On August 30? A. Iam positive it was the same day. It 
could have been inthe morning. 

Q. Now, are you sure it wasn't the next morning? A. Iam not 
positive but I think it was the same day. 

Q. Would the time element help you? When did you get back to 
your office? A. I would say within 20 minutes. 

Q. You were back, you would say, at three o'clock? A. Yes. 

Q. And you might have called after that? A. I might have called 
him after that or in the morning. I do knowI gave Mr. Kidwell the 
name of the straw the following day. 

Q. All right. If Mr. Basiliko said you called him the next day, 
would he be correct, do you think? A. Yes, he could be. 

Q. You called Mr. Basiliko, and what did you ask him? A. I 
asked him if he could furnish me the name of a straw, that I had pur- 
chased a house. I didn't want my wife to sign the Deed of Trust and he 
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had used straws on any number of occasions and if he could furnish me 
with the name of a straw. 
121 Q. Now then, what did Mr. Basiliko tell you? A. He would 
contact one and let me know. 
Q. Did he let you know? A. Yes, he did. 
Q. And did he give you the name of Elsie Leishear? A. That is 
correct. : 
Q. When he gave you the name of Elsie Leishear,| what did you 
do then? A. Iso notified Mr. Kidwell. | 
Q. That the name of the purchaser to be listed on that property 
was Elsie Leishear? A. That is correct. 
Q. You didn't ask him to transfer it then to Perpetual Building 
Association? A. What was that question? 
Q. I say, you didn't tell him to transfer the property to Perpetual 
Building Association? A. I never asked him that. | 
Q. What was the next thing you did, Mr. Thomas? A. I assume 
I ordered title on the property. : 
Q. And through what title company did you order title? A. Dis- 
trict Title. 
Did you apply for a loan on the property? A. Yes, I did. 
And to whom did you apply for a loan? A. Perpetual. 
And in what amount did you apply for a loan? A. $7, 500. 
When you applied for a loan, Mr. Thomas, aid ae fill out a 
loan application? A. I did. 
Q. And who filled that out? A. I did. 


Q. Did Miss Leishear sign that loan application? A. No one 


signed it. : 

Q. Is it the practice of your company to accept a loan application 
without a signature? A. I would say we have about 25 per cent of our 
loan applications that do not have signatures. The signature is merely 
to be able to notify them of a commitment we have made. 

Q. Do you have that loan application with you? A. eae. I do. 

(Handed to counsel. ) 
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Q. No, Iam talking about this loan. I am talking about the one 


you applied for. A. I don't have it, no, sir. 

Q. You were served a subpoena with a request for it, were you 

not? A. You served a subpoena. There is a gentleman from Perpetual 
123 who has it. I don't have it. 

Q. Is he here now? A. Yes, he is. 

Q. Whatis his name? A. Mr. Harper. 

MR. BURKE: Your Honor,could we get that application ? 

THE COURT: Ask counsel. 

MR. SCRIVENER: Mr. Harper is in the witness room. He was 
subpoenaed and he has everything you asked for. 

THE COURT: Maybe your associate can go out and get it, to save 
time, and that won't interrupt the proceeding. 

BY MR. BURKE: 

Q. Mr. Thomas, when you made this application for the loan to 
Perpetual, to whom did you make that application at Perpetual? A. What 
do you mean, to whom did I make it? 

Q. With whom did you talk? A. No, I just put the application in 
for the Executive Committee to act on. 

Q. Is it a chute that you throw it in or do you talk to a human 
being? A. You put it in a file which is taken care of by one of the gentle- 
men who processes it and turns it over to the Appraisal Committee; in 

124 this case, the Executive Committee. 

Q. Is it your story, sir, that you didn't discuss the loan with 
anyone before you turned in the application? A. Right. 

Q. And you didn't say to him, "Here is an application which I 
would like -- "' A. They knew that the sale had taken place. 

Q. Who is "they"? A. The office knew that the foreclosure 
had taken place. 

Q. Who is the office? A. The Executive Committee. 

Q. Did they know that you had bought that property, sir? A. Yes, 
they did, as indicated by my application. 
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Q. Did they know that you were taking this application of property 
in the name of Miss Leishear so that neither you nor your wife would 
be responsible on that loan? A. We have taken applications in the name 
of Mr. Richmond as a straw. : 


Q. Iam asking about you, yourself, not Perpetual. A. They knew 


it. 

Q. They knew that you were trying to evade responsibility, per- 
sonal responsibility on the loan even though you were going to be the 
owner of that property? A. We base most of the value on the property 

125 itself and not on the individual. 

Q. Then, why did you have to keep your name or your wife's 
name off of that loan if that is the case? A. I told you, I didn't want 
her to sign the Deed of Trust. 

Q. In other words, she would not be responsible for it? A. That 
could be one of the reasons. 

Q. You did tell that to Perpetual? A. That is right. 

Q. Is that a policy known to your depositors, Bir Thomas ? 

A. What policy? 

Q. That officers of the company can obtain loans in the names 
of straws so that they will not be personally responsible ? A. They 
can obtain them either way. We base our value on the property, not on 
the individual. I told you that. We don't look to the individual. We look 
to the property for the Trust. | 

Q. Now then, if there had been a foreclosure on this property 
and a deficiency, would your company have looked to Miss Leishear 
for the difference, or to Mr. or Mrs. Thomas for the difference? 

126 A. We have never sued in any foreclosure. We have never sued 
for a delinquency. 

Q. I asked you if there was a suit, would they have looked to 
Miss Leishear or would they have looked to Mr. or Mrs. Thomas? 

A. They would have looked at the property. 
Q. They would not have looked to Miss Leishear? A. My answer 


is, we have never sued for a deficiency, yet. 
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Q. You and the other officers are in a fiduciary relationship to 


the investors in that company and in their interest, you would not at- 


tempt to recover any money? A. We haven't, as yet. 

Q. Then, what purpose would there be, sir, in not having you 
take the property directly on the part of yourself? A. The same pur- 
pose as your own client. 

Q. My own client didn't want his competitors to know. Is it be- 
cause you didn't want the depositors in the company to know that you 
were buying this property instead of Perpetual buying the property and 
taking the property? A. Absolutely not. 

Q. When you took title in Miss Leishear's name, sir, how did 
you get Miss Leishear to sign the note and Deed of Trust? A. The Title 

127 Company arranged that. 

Q. The Title Company arranged for her to come in there and 
sign a Deed of Trust and a note, is that it? A. They may have sent 
their notary to her. I don't know how they did that. 

Q. Was she paid anything for that service? A. Yes, she was. 

Q. How much was she paid? A. Ten dollars. 

Q. And was she told that she would be responsible on that note 
and Trust? A. I think Miss Leishear knew about it. I didn't have any 
conversation with her at all. 

Q. Your conversation was with Mr. Basiliko? A. That is right. 

Q. At the time that she signed the note and the Trust, was that 
the time when she also signed a Deed conveying it to your wife? 

A. That is right. 

Q. And in the Deed of Trust that Elsie Leishear signed, your 
company again named Samuel Scrivener, Jr., and Junior Crowell as 
Trustees? A. That is correct. 

MR. BURKE: Would you mark that with the next exhibit number? 


128 (Deed of Trust was marked Plaintiff's 
Exhibit No. 7, for identification. ) 


BY MR. BURKE: 
Q. I show you Plaintiff's No. 7 and I ask you, sir, if that is the 
Deed of Trust which Elsie Leishear executed -- A. It seems to be. 
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Q. -- on this property to Mr. Scrivener and Mr. Crowell? 
A. It would appear to be. 

Q. This is dated the 13th day of September, 1956, is it not? 
A. That is correct. 

Q. And that, sir, was one day after the trustees Scrivener and 
Crowell had conveyed this property to Miss Leishear on this Trustees 
Deed? A. This was the 12th. It would be one day. 

MR. BURKE: If Your Honor please, I would like to offer Plain- 
tiff's No. 7. 

MR. SCRIVENER: No objection. 

THE COURT: Received. 


(Plaintiff's Exhibit No. 7, previously 
marked for identification, was re- 
ceived in evidence. ) 


MR. BURKE: I would like to have this marked Plaintiff's Ex- 
hibit No. 8. : 


129 (Deed from Miss Leishear to Mr. 
Thomas was marked Plaintiff's Ex- 
hibit No.8, for identification. ) 


THE COURT: Why? At pre-trial, you have all stipulated on 
these documents, haven't you? Do we have to take time for this? 
Haven't these documents all been stipulated? 

MR. DAVID SCRIVENER: We stipulated, yes. 

THE COURT: Why do we go through pre-trial and then go 
through this? Have it marked and offer it in evidence. | 

Any objection? | 

MR. SAMUEL SCRIVENER: No objection. 

THE COURT: It will be received. 


(Plaintiff's Exhibit No. 8, previously 
marked for identification, was re- 
ceived in evidence.) 


BY MR. BURKE: 


Q. Mr. Thomas, who is presently responsible on that first Deed 
of Trust which was signed by Miss Leishear? A, Miss Leishear. 
Q. Miss Leishear is still responsible as of this time? A. Yes. 
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Q. You acquired that property through Miss Leishear to your 
wife on September 13, 1956, isn't it true, sir, that immediately after 
that or even before that settlement was made you offered the property 
for sale? A. That is incorrect. 

130 Q. When did you offer the property for sale? A. After I had 
title to the property I spent approximately $1, 200 remodeling the prop- 
erty and then advertised it for sale. 

Q. You deny that you advertised it prior to that time? A. Prior 
to September ? 

Q. That is right. A. I don't think I advertised it in the paper 
prior to that time. 

Q. Iam not asking you about the paper. Did you post a sign on 
the property "For Sale" with your name on it and your telephone num- 
ber? A. Yes, that is how you found it. 

Q. And that was immediately after this alleged trustees’ sale, 
was it not? A. No, it was after the settlement. 

Q. After the settlement; and you also advertised in the news- 
paper? A. After the settlement. 

Q. How much did you offer that house for sale? A. $12, 800, 

I believe. 

Q. Was that the highest price that you offered that property for 

sale? A. That is the only price I ever offered it for sale. 
131 Q. You did not ask $15,000? A. No, sir. 

Q. Now then, Mr. Thomas, isn't it true, sir, that you were 
offered to be restored all of your expenses and the expenses of fore- 
closure to hold another sale on it? A. I don't think that is pertinent 
to the -- 

Q. Don't question me, sir. Just answer the question. Your 
counsel will object if itis improper. A. I was called by -- I don't 
remember the gentleman in the Admiral Corporation -- sometime 
after the sale in which he stated he would like to see what he could do to 


recover the $1, 500 they still had remaining in that note. He said, "You 
know well the property is worth $15, 000." 
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Q. All Iasked you, sir, was whether or not you were offered to 
be restored all of your expenses, including your trustees' fees, your 
advertisement and the cost of the sale? A. No; because they said they 
would have to go over my bills of what I had spent. : 

Q. And if you showed them what you spent, you were offered to 
be restored? A. No. 

Q. You were not offered that? A. No. 

132 Q. You were offered that by me through your attorney, were you 
not? A. Yes. | 

Q. Mr. Thomas, as a matter of fact -- A. Wait a minute. You 
offered to restore us? 

Q. To restore your expenses, that is right. AL | You mean that 
was at the meeting you had with Mr. Scrivener prior to settlement? 

Q. That is right. A. I understood that you wanted the entire 
amount of your note and attorney's fees. 

Q. Did you also understand we were wiliing to take the property 
and restore Perpetual? A. I believe there was some statement to that 
effect. | 

Q. Would you be willing to do that, sir? A. I have entered a con- 
tract on this property. 

Q. Your contract is subject to the disposition of this case, is it 
not? A. Subject to this suit. 

Q. When did you get that contract? A. I think I) iiave a copy in 
my folder, if I may have it. It was sometime after settlement. 

I don't think I have a copy of it here. It had to be after December 
12, because that is the certification by the Veterans Administration of its 

133 value. 

Q. May I have that certification, sir? 

(The certification was handed to counsel. ) 

Q. Ipresume, Mr. Thomas, that the gentleman who was interested 
in the property had applied for financing through the Veterans Adminis- 
tration? A. That is correct. 


Here is the agreement. I just found it and it is dated January 17, 


1957, 
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Q. That is roughly about four months after you acquired title 


through your straw? A. That is correct. 

Q. How much was your contract, and with whom was it? A. It 
was the present tenant, Mr. Raymond E. Taylor, Jr., based on the 
sale of $12, 800. 

Q. You were selling it to him for $12,800? A. That is right. 

Q. At $12,800, Mr. Thomas, that is the valuation that was placed 
on the property by the appraisers of the Veterans Administration, was 
it not? A. Atthat time, yes, sir. 

Q. And that was on October 12,1956, was it not? A. If that is 
the date of it, yes. 

Q. Just one month after the sale. 

134 I direct your attention to this document (indicating) A. I take your 
word for it. That is correct. 

Q. In this paper that you handed me is a monthly tenancy agree- 
ment whereby you agree to rent the property to Mr. Taylor at $85 a 
month. A. That is right, with an option to buy. 

Q. With an option to buy at $12,800? A. That is right. 

Q. Mr. Thomas, does that indicate that Mr. Taylor was to re- 
ceive a $12, 000 loan on the property? A. That was subject to his 
getting a $12,000 V.A. loan. 

Q. Had that loan been approved? A. It had not. 

Q. Has it been disapproved? A. He has never applied for it. 

Q. Was there any reason, that you believe, that a $12, 000 loan 
was available or would be approved for a $12, 000 loan? A. It is 
questionable. You can't tell until he applies for it. 

Q. Is your agreement conditioned on his getting a $12, 000 loan? 
A. Itis not. You have got a copy of it there. 

Q. So that Mr. Taylor signed an agreement whereby he was to 

135 pay you $12,800, which he was to pay all cash above the trust; am 
 ‘Tright? A. I think it says subject to his getting the $12,000 G.I. loan, 
doesn't it -- subject to his getting a $12,000 G.I Loan? 
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Q. Where would that loan be applied for? A. That would be up 


to him. 

Q. Does the Perpetual Building Association handle those? 
A. We have made G.I. Loans. | 

Q. Was it your plan that he apply to Perpetual for that $12, 000 
loan? A. Ihave no plan for it. We hadn't reached that point. 

Q. He has been living in that house since that tne, has he not ? 
A. For $85 a month. 

Q. He has been paying $85 a month? A. That is right. 

Q. And who has been getting that $85 a month? A. I have. 

Q. And you, in turn, have been paying on the first trust? A. 
That is correct, and making other necessary repairs. | 

136 Q. What other necessary repairs have you made since he started 
paying $85 a month? A. Several very high bills on the roof, the heat- 
ing plant. 

Q. Mr. Thomas, you mentioned that you spent some money on 
the house. Do you have the bills in proof of that? A. I have bills, yes. 

Q. Do you have them with you? A. Ihave some of them. 

THE COURT: Is that material? I don't see the relevancy or 
materiality of that. 

MR. BURKE: It has some. 

THE COURT: I don't see how it has the slightest relevancy for 
you to take the time on that. I really can't see it. If he had a right to 
buy that house, what he has done with it thereafter does not make a 
particle of difference. If he did not have a right to buy it, then it 
doesn't make any difference, anyway. 

MR. BURKE: Would you mark this Plaintiff's Exhibit No. 9? 


(Appraisal was marked Plaintiff's Ex- 
hibit No. 9, for identification. ) 


MR. BURKE: If Your Honor please, so that I won't appear to be 
ignorant on that point, the authorities state that in connection with the 
manner of purchasing a house where there is a question of the propriety 

137 of sale, that the amount obtained for the house in value has a great 
influence on it. | 
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THE COURT: We are not talking about that now. You are talking 


about repairs after the house was sold. 
MR. BURKE: The repairs, of course, have to do with the value 


of the house. That is the only reason I went into it. 

THE COURT: As I indicated before, there doesn't seem to be 
too much dispute as to the value. Your own witness testified $12, 500 
all cash, and I don't think there is too much disagreement from the 
evidence here that that probably was about the value of the house. 

MR. BURKE: I might say this, Your Honor: Out of an abundance 
of caution, sometimes I am a little overly aggressive. 

THE COURT: Don't use caution to the extent of wasting time on 
irrelevant matters. That is what Iam concerned with. 

MR. BURKE: I would like to offer this exhibit. 

THE COURT: What is this exhibit? 

MR. BURKE: That is the appraisal. 

THE COURT: Any objection? 

MR. SCRIVENER: No objection. 

THE COURT: Received. 


(Plaintiff's Exhibit No.9, previously 
marked for identification, was re- 
ceived in evidence. ) 


THE COURT: Can you give us a rough total of the amount of re- 
pairs you made? 

THE WITNESS: The total repairs, including, Your Honor, since 
my purchase of the property up to the present day, is $1, 226. 67. 

MR. BURKE: Mr. Thomas, I have two copies of this contract. 
I don't want to deprive you of both, but I want to offer one of them in 
evidence. You can give me either one. 

(Copy of contract was handed counsel. ) 

MR. BURKE: Would you mark that; and I would like to offer this 
in evidence. 

MR. SCRIVENER: No objection. 

THE COURT: It will be received. 
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(Contract for sale of house was marked 
Plaintiff's Exhibit No. 10, for identifi- 
cation, and received in evidence. ) 


BY MR. BURKE: 

Q. Mr. Thomas, do you have a breakdown of these repairs of 
$1, 226.67? A. Not here, no. : 

Q. You don't have a breakdown of it. Do you know what they 
constitute? A. The greatest majority, when I took the property over, 

139 was exterior and interior painting, plastering, floor resanding, 
putting in a secondhand refrigerator and certain roof work; considerable 
plastering. : 

Q. Can you get the bills so that we can check those? A. If it is 
necessary, I can. 

Q. You made a statement that you paid $1, 226. 67 in repairs to 
the property and I would like to have an opportunity to scrutinize those 
repairs, because we have information that the building could have been 
repaired very nicely for around $400 and there is a wide discrepancy 
there. 


THE COURT: Do you think it is going to make any difference in 
this lawsuit whether the repairs could have been made for $400 instead 
of $1,200? Do you really think it is going to make any difference? 

MR. BURKE: Only in this respect, Your Honor -- 

THE COURT: Get the bills if he thinks it is going to make any 
difference. Bring the bills in Monday morning. Let's not take any 
further time, counsel. 


Can you tell us what the arrearages were on the first mortgage? 
THE WITNESS: Five months at the time of foreclosure. 
THE COURT: How much were the payments? That is a matter 
of defense, I suppose. You intend to offer that? 
140 THE WITNESS: The payments were $60 a month, Your Honor; 
payments due on the 11th day of each month. | 
THE COURT: Five months? 
THE WITNESS: Five months as of August 11. 
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THE COURT: There apparently were five months' arrears, also, 
on the second Deed of Trust notes, isn't that right, counsel ? 

MR. BURKE: Iam sorry, Your Honor. 

THE COURT: They were apparently five months in arrears also 
on that, the last payment, I notice, is April 3, 19 56. 

MR. BURKE: It would be about four months. 

THE COURT: When there is a second Deed of Trust, do not the 
second Deed of Trust holders of the note get in touch with the holders 
of the first Trust to determine the arrearages on the first Trust? 

THE WITNESS: Yes, Your Honor, we do. 

THE COURT: Was that done in this case? 

THE WITNESS: It was not. 

THE COURT: You had no information as to who the second Trust 
holder was? 

THE WITNESS: No. 

THE COURT: The purpose, I assume, of the second Deed of Trust 


holder keeping in touch is to be apprised of the arrearage so as to pro- 


141 tect his second lien and be sure there isn't a foreclosure? 

THE WITNESS: Whenever we have a request from a second trust 
holder, we notify them every time and we send a notice of the arrearages. 
They get a copy of the original advertisement when it goes in the paper. 

It is a matter of courtesy. I don't think it. is required by law, but it is 
a matter of courtesy. 
MR. BURKE: Would you mark this? 


(Photostatic copy of ledger on the 
Grant account was marked Plaintiff's 
Exhibit No.11, for identification. ) 


BY MR. BURKE: 
Q. I show you this Plaintiff's Exhibit 11, sir, and I ask you if 
that is not a photostatic copy of your ledger on the Grant account. 
A. That is correct. 
Q. Will you tell me, sir, what was the balance at the time that 
the foreclosure or the trustees' sale was held? A. The August balance, 
$7, 412. 78. 
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Q. You paid $7, 600 for it, is that right? A. That is correct. 

Q. Including the costs. What is this $183.21 figure? A. That 
is an accumulation of interest from the last payment. 

142 Q. Which was when? A. March 13, 1956. 

Q. Was this the last payment here (indicating)? A. No, $60, 
March 13, 1956. : 

Q. And is that this column marked "Balance eae A. That is 
correct. 

Q. So that, in addition to the -- the $7, 443. 67, does that in- 
clude this $183.21? A. That is correct, it includes the interest. 

Q. $183.21? A. That is correct. 

Q. And that was paid to Perpetual? A. In the settlement, yes. 

Q. In addition to that, Perpetual received the balance of, the 
total balance of $7,443.67? A. Thatis correct. 

Q. Wasn't there a difference of about $91, or 50? A. There 
was advertising and the auctioneer's fees. : 

Q. Wouldn't Perpetual be responsible for that, sir? A. Absolutely 
not. That comes out of any sale. | 

Q. I appreciate that, but I say, wouldn't Perpetual have included 
that in this account and paid it off? A. No, we do not. we take the 
money due. 

THE COURT: You are not going to spend any time on seventy- 

143 four or seventy-five dollars, are you? 

MR. BURKE: I just wanted to know, Your Honor, what happened 
and who paid the difference. ! 

THE WITNESS: Who paid what difference? 

BY MR. BURKE: 

Q. How much were the advertising fees and the auctioneer" s fees? 
A. Generally around $100. | 

Q. And that would have carried this above $7, 600? A. The cost 
to Perpetual at the time we bid it in was less than $7, 600; around $7, 500 
and some odd dollars. | 


Q. You don't have an accounting of that? A. I don't have an 
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accounting here, no. 

MR. SCRIVENER: May I object to all this ? 

THE COURT: It is too late now. We have already taken the time 
and the evidence is in. 

BY MR, BURKE: 

Q. Who wouldimve that information? A. I think Mr. Harper 
has the balance that we had due at the time of settlement. 

Q. And wouldn't that be the same as this ledger page? A. If it 
showed this balance that I gave you, approximately $7, 443. 67. 

Q. All right. What Iam trying to find out, sir, is if there was 

144 anything left over from the $7, 600 which would go to another 

party. A. I think there was about $33 that the trustees received. 

Q. So that, whatever was left over, you paid to the trustees? 
A. That is correct, up to five per cent. 

MR. BURKE: I would like to offer this. 

THE COURT: Any objection to No. 11? 

MR. SCRIVENER: No; no objection. 

THE COURT: Received. 


(Plaintiff's Exhibit No.11, previously 
marked for identification, was re- 
ceived in evidence. ) 


* * * 
Washington, D. C. 
July 7, 1958 
The above-entitled matter came on for further trial before the 
HONORABLE LUTHER W. YOUNGDAHL, United States District Judge, 
at 10:00 o'clock a. m. 


* * * 


147 GEORGE BASILIKO 


was called as a witness and, having been first duly sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 
BY MR. BURKE: 
Q. Mr. Basiliko, would you state your name? A. George Basiliko. 
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Q. Where do you live? A. 5419 Thirty-Second Street, North- 
west, Washington, D. C. 
Q. You are engaged in the real estate business in the District of 
Columbia, are you not? A, Yes, sir. ! 
Q. At what address? A. 11131 Street, Northwest. 
Q. Mr. Basiliko, I call your attention to on or about August 30 


of 1956. Did you receive either a telephone call or any other com- 


munication from Mr. Ernest Thomas regarding a piece of property at 
4212 Livingston Road, Southeast, in the District of Columbia? A, I 
received a telephone call from Mr. Thomas around that date, yes, sir. 

148 Q. Do you remember what day it was? Do you recall the date 
of the sale? A. This is the date of the sale, I think. 

Q. August 30 was the date of the sale. When did you receive 
that telephone call, if you recall? A. I know the sa of the sale, the 
afternoon of the sale. 

Q. The sale was held at 2:30 p.m. Do you recall what time you 
received that call? A. No, sir. 

Q. Was it late in the afternoon, would you ae A. It was late 
in the afternoon. 

What time did you close your office? A. At 7:30. 

And you received this call at your office? A, Yes, sir. 

Was it a telephone call? A. A telephone call. 

Did this gentleman identified as Ernest Thomas call you? 
A. Yes, sir. 

Q. You had known Mr. Thomas for a good many years, had you 
not? A. Yes, sir. 

149 Q. In what capacity? A. As an official of Perpetual Building 
Association. i 

Q. You made loans from Perpetual Building Association? A, 
Yes, sir. 

Q. In making your loans, had you talked with him or others ? 
A. With others and him. 

Q. Was he also instrumental in getting you some of the loans 
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which you have gotten? A. Occasionally I would submit him the appli- 


cation and he would submit my applications. 

Q. You would turn over applications to him? A. Sometimes. 

MR. SCRIVENER: May I object, if the Court please. It seems 
to be entirely irrelevant. It may be that Mr. Burke can tell us what 
it is all about. 

THE COURT: I cannot tell, yet, what his testimony is going to 
be so I cannot rule on your objection. 

Go ahead. 

BY MR. BURKE: 

Q. Mr. Basiliko, on this particular occasion what, if anything, 
did Mr. Thomas ask of you? A. He asked of me if I had a straw that 
he could use. 

THE COURT: Had a what? 

- 150 THE WITNESS: Had a straw party. 
BY MR. BURKE: 

Q. Had he done that before on other occasions? A. No, sir. 

Q. This was the first time that he had called you? A. Yes, sir. 

Q. Did you understand what he meant when he asked whether you 
had a straw that he could use? A. Did I understand? 

Q. Yes. A. Idon't understand what you mean. 

Q. Did you understand when he meant when he asked you if you 
had a straw he could use? A. I think I knew. 

THE COURT: What was the answer? 

THE WITNESS: I think I do. 

THE COURT: You think so? 

THE WITNESS: Yes, sir. 

THE COURT: That does not mean anything. 

THE WITNESS: Yes, he called me up. 

THE COURT: In the real estate business, you don't know what 
a straw is? 

THE WITNESS: Yes, I know. 

THE COURT: Why don't you answer frankly instead of hesitating? 
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BY MR. BURKE: | 

Q. You did know what he meant? A. Yes, sir. 

Q. When he asked you whether you had a straw that you use, did 
you ask him the circumstances under which he wanted to use that straw? 
A. No, sir. | 

Q. You didn't know for what property he wanted to use it or for 
what purpose he wanted to use it? A. No, sir; exceptihe said he was 
buying a piece of property and he didn't want his wife to sign a mort- 
gage. 


Q. He wanted you to produce somebody to take title to the prop- 
erty? A. Yes, sir. 

Q. He didn't tell you where the property was located, did he? 
A. He probably did, sir, but I don't recall. 

Q. Did he tell you how much he paid for the property? A. No, sir. 


Q. Did he tell you anything else other than, perhaps, where the 
property was located and he wanted someone to take title to the prop- 
erty other than his wife? A. He probably mentioned a foreclosure. He 
probably mentioned it but I don't recall all the details. | 

152 Q. You believe he must have given you a few facts about it? 
A. Yes, sir. ! 

Q. What did you tell him? A. I would have to call him back be- 
cause I have to get permission from the straw party first. 

Q. Are you in the habit of getting straw parties for other people? 
A. Occasionally, not often. 

Q. And had you been involved in any transactions with Mr. 
Thomas where he knew that you would do that occasionally ? A. I 
haven't been involved with Mr. Thoms in any transaction. 

Q. The fact that you would be able to obtain a straw for Mr. 
Thomas, was that generally known among the real estate business in 
the District of Columbia? A. Yes; straws are commonly used. 

Q. And you would obtain one for anyone? A. No, sir. 

Q. Was it because of your close affinity with Mr. Thomas that he 
called you especially? You know what I mean by "affinity"; close 
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friendship or relationship with him. A. It could have been. 
Q. What did you do then? A. I asked my secretary to call Miss 


153 Leishear and get her permission to be used for Mr. Ernest Thomas. 

Q. Had you used Miss Leishear as a straw? A. I personally 
had used her. 

Q. Prior to that time? A. Yes, sir. 

Q. And you assumed that Miss Leishear would act as a straw 
for Mr. Thomas? A. Yes, sir. 

Q. You didn't call her yourself? A. No, sir. 

Q. But your secretary did? A. Yes, sir. 

Q. Did you instruct your secretary to tell her the circumstances 
of the sale or merely to ask her whether she would be a straw? A. I 
asked her if she would be a straw for Mr. Ernest Thomas. 

Q. Did you instruct your secretary to advise her that she would 
be personally responsible on a note that she would sign for a first trust? 
A. I did not advise her of that. 

Q. You did not call Miss Leishear yourself? A. No, sir. 

154 Q. Did she call you back? A. She didn't call me. My secretary 
got her permission. 

Q. Your secretary called her and informed you that she had 
gotten her permission? A. Yes, sir. 

Q. You don't know what your secretary said to Miss Leishear, 
do you? A. No, sir. 

Q. Or what Miss Leishear said to her other than she would be a 
straw? A. Yes, sir. 

Q. Do you know when that took place? A. Well, Iam sure it 
took place that afternoon. 

Q. The same afternoon? A. Yes, sir. 

Q. Did you then call Mr. Thomas? A. The following morning. 
I did not call him that day. 

Q. You called Mr. Thomas the following morning? A. Yes, sir. 

Q. About what time, do you know? A. I don't recall the time 
but it was before 12:00 o'clock, I would say. 
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Q. At that time, did you inform him you hada straw for him or 

did you give him the name of the straw? A. I gave him the name and 
155 said I had her permission and I gave him the name and the ad- 

dress of the straw. ! 

Q. Did you tell him who Miss Leishear was? A. Iam sure I did, 
sir, that she was a public stenographer. 

Q. From that point on, Mr. Basiliko, had you seen Miss 
Leishear or talked to her about this transaction? A. You mean up 


until the time she signed the papers? 
Q. At any time from that time on. A. I have had conversations 


with her, yes, sir. 
Q. About this transaction? A. Especially after she was sued. 
Q. No, Iam talking about before she was sued. A No, I don't 
think I had any other conversations with her. 
Q. Was there a settlement on this transaction at the Title 
Company? A. Yes, sir. 
Q. Were you present at that settlement? A. No, sir. 
Q. In other words, you weren't present with Miss Leishear at 
any time thereafter and did not see her about this? A. No, sir. 
Q. Up until the time she took title to this property? A. No. I 
156 think after she took title to the property, I think she, because -- 
Q. Don't tell us what you think. A. I gave her a ae straw fee. 
Who did? A. I did, sir. , 
Where did you get the $10? A. I paid her a got reimbursed. 
From whom did you get reimbursed? A. Mr. Thomas. 
When did you get that $10 from Mr. Thomas? ? UA. It was a 
later date. I don't recall the date. 
Q. Was it after the settlement? A. Yes. 
Q. Would you say it was a week or a month after the settlement ? 
A. It could have been a week. It could have been a month. 
Q. How soon after you gave her the $10 did Mr. Thomas give that 
$10 back to you? A. Approximately at the same time. 
Q. Did you receive any compensation from Mr. Thomas? A. No, sir. 
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MR. BURKE: That is all. 


157 * * * 
ELSIE L. LEISHEAR 


was called as a witness and, having been first duly sworn, was ex- 


amined and testified as follows: 
DIRECT EXAMINATION 


BY MR. BURKE: 
Q. Miss Leishear, would you state your name, please? A. Elsie 


L. Leishear. 

Q. Where do you live, Miss Leishear? A. My residence is 
Apartment 3, 1665 Lamont Street, Northwest. 

Q. What type of business are you in? A. Iam in the public 
stenographic business. 

Q. Do you have a business of your own or do you work just for 
yourself? A. I have a business of my own. 

Q. And you employ other stenographers? A. Yes. 

Q. Miss Leishear, are you acquainted with Mr. George Basiliko? 
A. Yes, sir. 

158 Q. Do you know what a straw party is? A. Yes, sir. 

Q. Prior to August 30,1956, had you acted as a straw party for 
any person or persons? A. Yes. 

Q. Would you say there were a great number of instances when 
you acted as a straw party? A. Yes, sir. 

Q. When you did act'as a straw party, were you paid for doing 
that? A. All the time. 

Q. Did Mr. Basiliko use you in any number of instances? 

A. Yes, sir. 

Q. Was it explained to you why you were used as a straw party ? 
A. Yes. 

Q. I call your attention, then, to August 30 of 1956. Did you 
receive a request to act as a straw party in connection with a parcel 
of property at 4212 Livingston Road, Southeast? A. Yes. 

Q. Who called you, Miss Leishear? A. I don't recall. 
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Q. I can't hear you. A. I don't recall. | 
159 Q. Do you know from what office you were called ? 
THE COURT: That does not make any difference. What is the 
difference? 
MR. BURKE: I will withdraw that. 


THE COURT: Why spend any time on that? 
BY MR. BURKE: | 
Q. Miss Leishear, when you were called, you were asked to act 


as a straw, were you not? A. Yes. 

Q. For whom were you asked to act as a straw? A. I was asked, 
probably, by Mr. Basiliko's office if I would act. 

Q. No, I said for whom, in whose behalf were you acting as a 
straw? A. I don't know. I don't recall. | 

Q. Do you know whether they told you? A. Yes, Iam sure they 
did. : 

Q. But you don't remember? A. No. 

Q. Did you subsequently become aware of the person for whom 
you were acting as a straw? A. Yes. 

Q. For whom was that? A. Mr. Thomas. 

Q. Mr. Ernest A. Thomas? A. Yes, sir. 

Q. Do you recall the date that you were called? ie No, sir. 

Q. After you were called, you indicated that you would act asa 
straw, did you not? A. Yes. 

Q. Were you told how much you would be paid ? A. No, I don't 
think so. 

Q. Did you have a fixed charge for that kind of work? A. No. 

Q. You did not? A. No. 

Q. How was that worked out? Did you bargain for it afterward 
or did you take whatever was given to you? A. I took whatever was 
given me, | 

Q. After you were telephoned and you agreed to act as a straw, 
when was the next time that you were asked to do anything on this prop- 
erty? A. I don't recall whether it was the same day or the next day. 
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Q. What were you asked to do? A. Actas a straw. 
161 Q. You agreed to do that? A. Yes. 
Q. Isaid when was the next time? A. I signed my name to the 


papers. 

Q. So you didn't do another thing until you signed your name to 
the papers? A. No, sir. 

Q. When you signed your name to the papers, did you receive a 
call or instructions to appear at a title company? A. No, sir, I don't 
recall. 

Q. Where did you sign the papers? A. In my office. 

Q. Someone brought the papers to you? A. Yes. 

Q. Do you know what papers were brought to you? A. I probably 
would, if I saw them. 

Q. I show you Plaintiff's Exhibit No. 8, Miss Leishear. A, That 
is my signature; definitely my signature. 

Q. That is one of the papers which you signed in your office? 

A. Yes. . 

Q. Who brought that to your office, do you recall? A. Mr. 
Thomas, I think. 

Q. Mr. Thomas brought it, himself? A. I think so, yes, sir. 

162 Q. Was there a notary public there? A. Yes. 

Q. Who was the notary? A. I don't recall. 

Q. Did he come with Mr. Thomas? A. I don't recall. 

Q. I show you Plaintiff's Exhibit No. 7, which is a photostatic 
copy of a Deed of Trust and I ask you whether you signed that. A. Yes. 

Q. Who brought that to you? A. I don't recall. 

Q. Do you know whether this Deed of Trust and the Deed were 
brought to you at the same time? A. I don't know. 

Q. Was there more than one visit to your office for the purpose 
of signing papers? A. That was two years ago and I don't remember. 

Q. You don't recall whether you had more than one time when 
you signed the papers? A. I don't think so. 

Q. When you signed those papers, you said Mr. Thomas was there ? 
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Yes, sir. 
Were you told what you were signing? A, Yes. 
What were you told you were signing? A. A Deed. 
Did you know who you were deeding what to? A. No. 
Did you know that you signed a note and a Deed of Trust ? 
A. I don't recall. 
Q. You don't recall? A. No. | 
Q. Did you know that you obligated yourself to pay $8, 000 on a 
first Deed of Trust note? A. No. | 
Q. You did not know that? A. No. 
Q. Do you know it to this date that you are Beeponsibie for the 
payment of that note? A. No. 
Q. You never did appear at the Title Capes A No. 
Q. And you don't know anything about the transaction whatsoever 
other than that you signed those papers? A. No. i 
164 Q. Did you make any application for a loan from the Perpetual 
Building Association on this property? A. No. | 


Q. Did you authorize any person for you to make any application 


foraloan? A. No. 
Q. You did not? A. No. 
* * * 
HENRY GRAFTON HARPER 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCRIVENER: 
ae *x * x | oe 
167 Q. Mr. Harper, I hand you a number of cpcarente and ask you 
what they are. 
* * * * 
A. They are annual reports of Perpetual Building Assoriation issued 
on November of our fiscal year. 
Q. For what years? A. For the year beginning esis 1, 1950 


* 
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168 through the fiscal year beginning November 1, 1956. 

Q. Mr. Harper, are these voluines, as to which you have testi- 
fied, freely available to the public? A. They are. 

Q. And where are they available to the public ? A. In the rack 
in the lobby of the Association offices. All the offices have them. 

Q. If you will refer to these, do you find in them the name of 


Samuel Scrivener, Jr., as an officer? A. Yes, Ido. 

Q. And that has to do with all of them? A. You mean officer 
or director ? 

Q. Officer or director. A. Ido, in all of them. 

MR. SCRIVENER: I shall ask that these annual reports of the 
Association, as to which the witness has testified, be received in evi- 
dence, as Defendants’ Exhibit 5. 

MR. BURKE: I have not seen them yet, Your Honor. 

THE COURT: All he purports to show by these is that the name 
of Mr. Scrivener, Jr., appears as a trustee in each one of those reports. 

MR. BURKE: For that purpose, I have no objection. 

TRE COURT: It will be received. 

* = * 

CROSS EXAMINATION 
BY MR. BURKE: 

Q. Mr. Harper, in connection with Mr. Scrivener being listed 
as an officer, in the annual reports, I presume those are annual re- 
ports to which he has reference. Is he also mentioned there as a 
member of the Executive Board? A. I would have to see them again. 
I don't remember. 

In the 74th Report, he is a Committee Member. He is listed in 
the 75th Report. In the 71st Report, he is not listed in the 71st Report. 

Q. Which would be the report covering 1956? A. The 74th 
Report for the year beginning November 1, 1955. 

Q. And ending when? A. October 31, 1956. 

Q. Would you tell us whether he was on the Executive Board 
during that year? A. He was. 
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170 Q. Was he also an officer during that year? A, He was. 

Q. May Iask you, Mr. Harper, whether or not the Executive 
Board or Executive Committee, of which Mr. Scrivener was a mem- 
ber in 1955-56, whether they pass on loans? A. They do. 

Q. May I also ask you whether the Executive Committee or the 
Executive Board, which directs that action be taken in connection with 
trustees' sales -- A. I didn't get the question. 

Q. Whether or not the Executive Board is the group which directs 
that action be taken in connection with trustees' sales? A. They do. 

Q. So that Mr. Scrivener would have had to pass on a trustees' 
sale and would have had to pass on the granting of the loan? A. He 
would not have to, no, sir. : 

Q. He was a member of the Committee that did that? A. That 
is right. | 

Q. In 1956, a Miss Elsie Leishear applied for a loan to the 
Perpetual Building Association. Do you have a record of that, Mr. 
Harper? A. Yes, Ido. Ihave the application here. | 

171 Q. All right, sir. Is this the original application? A. That is 
the original. ! 

Q. This application is not signed by anyone, correct? A. That 
is right. | 

Q. And is it customary that applications be handed in that are 


not signed by the applicant or someone for him? A, It happens fre- 


quently. 

Q. Is there any record on here or in your records as to who 
submitted this application? A. None, at all. | 

Q. I direct your attention to the bottom third of the application 
form. There are a number of signatures on here. Two of them are 
the appraisers’ and three of them are initialed. Do you know who 
those initials represent? A. Yes; William L. King, Mr. Dyer and 
Mr. Baltz. | 

Q. Mr. King, Mr. Dyer and Mr. Baltz were gentlemen who were 
on the Executive Committee, were they not? A. That is right. 


86 
Q. And these gentlemen knew that this application was the result 
of a foreclosure or a trustees’ sale on August 30? A. Yes. 
Q. Do you know, or is there any record to indicate who was 


the actual borrower of that money? A. No, I have no record of that. 
172 Q. You are the gentleman in whose charge the records are 
placed? A. One of them, yes, sir. 

Q. There are other secretaries who have charge of records? 

A. Other assistant secretaries and a secretary. 

Q. You are one of the assistants who handle the records? 
A. That is right. 

Q. But if you bring a file relative to any case, you would have 
the whole history in that file, would you not? A. Yes, sir, I would. 

Q. If there was any indication that Elsie Leishear was not the 
actual borrower, you would have that in your file, would you not? 

A. I should have. 

Q. Is there any such information in the file? A. I don't find it. 

Q. Did you know, sir, or is there any indication there that Mr. 
Ernest A. Thomas was the actual purchaser of that property? A. There 
is nothing shown in the file. 

Q. Is there any record in the file to show that Perpetual actually 
placed a bid for the property at the time it was sold at public auction on 
August 30? A. That Perpetual actually made the bid? 

173 Q. That Perpetual actually made the bid at first? A. The only 
record I have is the person who actually purchased the property. 

Q. Now then, any information which you would have there would 
be information placed in the file by Mr. Thomas, who was in charge of 
the sale, is that not right, sir? A. That is right. 

Q. There is nothing in there to show that Mr. Thomas was the 
actual purchaser of the property and that he had used Miss Leishear 
as a straw, so neither he nor his wife should be responsible on the 


loan? A. Nothing I can find. 
5 ae 
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REDIRECT EXAMINATION 


BY MR. SCRIVENER: 
Q. Mr. Harper, did there come a time when the Executive Com- 


mittee of the Perpetual Building Association authorized foreclosure of 
4212 Livingston Road, Southeast? A. Yes, sir. 
Q. Have you the record of that Resolution? A. I have an excerpt 
from the record, a photostatic copy. 
Q. What is the date of the meehing as shown by yr record? 
174 A. August 16, 1956. 

MR. SCRIVENER: I ask that the document that the witness has 
just identified be received in evidence as Defendants' Exhibit 6. 

* * * * 

MR. BURKE: No objection. 

* ca x x* * 

MR. BURKE: May I ask him one question on this paper? We 
didn't have it in our file. ! 

Mr. Harper, I notice the gentlemen of the Committee who were 
present are listed as Baltz, Owen, King, Scholz, with Owen presiding. 

Is that Thornton W. Owen? 

THE WITNESS: Thornton W. Owen. 

THE COURT: He was the President of Thornton Owen & Son, 
Auctioneers ? 

175 * * * * | * 

MR. SCRIVENER: Your Honor, on September 1, 1956, the balance 
was $7,443.67. 

MR. BURKE: I will accept that figure. 

MR. SCRIVENER: Your Honor, I shall ask counsel for plaintiff if 
he will stipulate that Mr. Stine is an expert in preparation and recorda- 
tion of Deeds of Trust in the District of Columbia, Masyiand and Virginia? 

MR. BURKE: I will so stipulate. 

ae * * 

176 H. STANLEY STINE 
was called as a witness and, having been first duly awe was examined 
and testified as follows: 
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DIRECT EXAMINATION 


BY MR. SCRIVENER: 
* * * * * 


Q. Mr. Stine, in the examination of Deeds of Trust which are 


presented to your company, or prepared by your company, have you 
noticed the names or observed the names of the trustees who are well 
and personally known to you? A. Yes, sir, I have. 

Q. Would you tell the Court, please, the names of some of these 
trustees who are personally known to you? 

MR. BURKE: I don't understand the question, Your Honor. What 
connection would that have to this case? 

177 THE COURT: He may answer the question. 

THE WITNESS: Well, for instance, Acacia Mutual Life Insurance 
Company many years named William Montgomery, President of the 
Company as one of the trustees. Equitable Life Insurance Company 
uses Mr. Charles E. Phillips, President of the Company as one of its 
trustees. Peoples Life Insurance Company uses Mr. Robert N. Taylor, 
Vice President of the Company as one of the trustees. American 
Building Association uses Alton H. Helm, Vice President, as one of 
the trustees. Liberty Building Association uses Charles E, Frazier 
as one of the trustees. Columbia Federal Savings and Loan Association 
names Mr. Clarence Kefauver, the President, as one of the trustees. 
Weaver Brothers uses Edward K. Jones and Frederick A. Allnutt, 
President and Vice President, as trustees. H. L. Rust Company uses 
H. L. Rust, Jr., and George Plummer as trustees. 

Q. Mr. Stine, would you say that, as a result of your experience 
and your familiarity with the preparation and recordation of Deeds of 
Trust that it is a common practice in the District of Columbia for lend- 
ing financial institutions to use their officers as trustees under the 
Deeds of Trust? A. I would say, yes, it is. 

* * * 

178 CROSS EXAMINATION 


BY MR. BURKE: 
* 
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Q. Mr. Stine, in connection with these gentlemen whom you have 
mentioned, several of whom you named as presidents of their respective 
companies, do you know whether any question had ever been raised in 
any one of their sales in which they, trustees' sales or foreclosures 


in which they acted as trustees? A. I know of none, sir. 
* * a * 


[Filed July 17, 1958] 
MEMORANDUM 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
Plaintiff, holder of a second deed of trust, seeks to set aside 
trustee's sale, or in the alternative, recover $3, 405, the unpaid 
balance of its note. The facts from which the cause of action arises 


are these: 


Plaintiff, Admiral Company, Inc., bought from Washington 


Mortgage and Investment Co., in April, 1953, a second deed of trust 
on the property 4212 Livingston Road, S.E. It never notified Perpetual 
Building Association, the holder of the first deed of trust on the prop- 
erty, of its purchase. At that time, and until the second day of the 
trial of this case, Admiral was not registered as a corporation in the 
District of Columbia. . 

Payments fell five months behind, both on the first and second 
deeds of trust. Despite this development, Admiral took no action to 
protect its interest on the mortgaged property. Perpetual Building 
Association, however, contacted the trustees on the note, who were 
also officers of the Association, and it was agreed to foreclose the 
first deed of trust on the property. An advertisement was placed in 
the newspaper listing the address of the property to be foreclosed, the 
fact that it was a brick dwelling, and describing the lot in words identi- 
cal to those in the trust deed. It is conceded by Admiral that from a 
reading of this advertisement it could have been aware of the fore- 
closure proceedings and attended the sale. : 
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Mr. Thomas, an officer of Perpetual, and an unidentified 
bidder were the only potential buyers present at the auc tion. Mr. 
Crowell, one of the two trustees on the note, two chauffers and the 
auctioneer were also at the sale. Mr. Thomas made the opening bid 
of $7,600, the amount of the balance due Perpetual on the note. This, 
it was testified, was in accordance with Perpetual's practice to bid in 
the unpaid balance to protect its interest in the property. There was 
no other bidding. The auctioneer then asked in whose name Mr. Thomas 
was taking title, to which Thomas replied he would let him know to- 
morrow. The auctioneer then asked whether Mr. Crowell would waive 
the $500 deposit which was required, according to the advertised terms 
of the sale. Mr. Crowell answered that he would. 

Mr. Thomas then decided that this property could prove profit- 
able and contacted Perpetual to take title in his own behalf. Perpetual, 
interested solely in getting the balance due on its note, agreed. Thomas 
then made arrangements to take title in the name of a straw party, a 
practice which appears common in the real estate business, and this 
was done. Title was then taken in the name of Elsie Leishear, a woman 
who was never at the sale and has never taken any interest in the terms 
of the sale or the property involved. 

Plaintiff relies upon three contentions in support of its position 
that the foreclosure should be set aside: 

(1) There was a defect in the advertisement. 

(2) That the trustees under the trust deed, being officers of the 
savings and loan association, were not proper trustees and could not be 
fair and objective in their approach. 

(3) There was not a valid public sale because of the failure to 


deposit $500, the excessively low price paid for the property, and the 


necessity on the part of Thomas to bid a higher price than Perpetual if 
he intended to take the property on his own behalf. 
(1) - With reference to the advertisement, plaintiff agrees this 
is one of its weakest contentions and does not advance any statutory case 
law in support of its position that the advertisement is defective. It states 
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it would have been better if it had been mentioned in the ad that it was 
a semi-detached dwelling. The Court finds no basis, whatever, for the 
contention that the advertisement is defective. 1/ | 

(2) The authorities seem to hold that there is no bar to an offi- 
cer of a corporation acting as trustee, provided there is no fraud or 
over-reaching.— Plaintiff's cause of action is not based upon fraud 
or Over-reaching and the Court finds nothing in the evidence to sustain 
Such a challenge. Moreover, it is a common practice among the in- 
surance companies and savings and loan associations to have the offi- 
cers act as trustees in trust deeds. Until it is declared by statute or 
court decision that such is prohibited, absent any fraud or over- 
reaching, the Court cannot find the mere fact that the officer of Per- 
petual Building Association, the lender, was trustee in the trust deed, 
made the foreclosure defective in any way. 

(3) It appears that the auctioneer waived the payment of the $500 


deposit and this is common practice where there is reliability in the 
bidder. No authority has been advanced to indicate that this makes the 


sale illegal. 


1/7 Scott v. Paisley 271 U.S. 632, 46 S.Ct. 591 ("All that is required 
* * * is to advertise and sell the property according to the terms of 
the instrument."). Breeding Motor Freight Lines Inc. v. Reconstruc- 
tion Finance Corp. 172 F.2d 416, 422 (CA 10 1949) "The notice should 
contain such a description of the property as will enable intending 
purchasers in the exercise of ordinary diligence to identify it, but a 
minute description extending into details is not essential to a valid sale. 
It is sufficient if the information given in the notice enables the public 
to understand what property is being offered for sale and to identify it 
if more particular information is desired. Newman v. Jackson, 12 
Wheat. 570, 6 L.Ed. 732. And generally a notice of sale is not open to 
tenable objection in respect to the description of the property to be 
sold if it describes the property in strict conformity with the descrip- 
tion contained in the mortgage, or judgment, as the case may be. Bell 
Silver & Copper Mining Co. v. First National Bank of Butte, 156 U.S. 
470, 15 S.Ct. 440, 39 L.Ed. 497." 


2/ Realty Investment & Securities Corp. v. H. L. Rust Co., 71 App. 
D.C. 313, 109 F. 2d 456 (1939). | 
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It appears, also, that Perpetual bid in at the sale for the amount 
owing it under its first deed of trust and that there was not such a sub- 
stantial variance between this bid and what appears to be the agreed 
value of the property (between $12,000 and $12,800) so as to create any 
defectiveness in the sale.2/ The mere fact that Thomas, an officer of 
Perpetual, purchased the property at foreclosure through a straw party 
would not, in the Court's opinion, make the sale defective, absent any 
fraud and over-reaching. 

By this holding the Court is not approving the practice of an 
officer of defendant, associated so closely with another officer of de- 
fendant who is a trustee under the trust deed, to bid in the property in 
his own name for a profit. 

Plaintiff did not try this case on the theory of fraud or over- 


reaching and the evidence does not sustain such a finding. Plaintiff 


relies, rather, upon the theory that there was not actually a sale, due 
to certain claimed irregularities aforementioned. 

However, plaintiff was not in any way prejudiced by the waiver of 
the deposit or the fact that the property was bid in by an officer of 
defendant for his own use and profit. 

Through plaintiff's own fault in failing to notify defendant that it 
had purchased a second deed of trust; in failing to record it; in failing 
to keep advised as to whether the first deed of trust was getting in 
default, particularly when there were five monthly payments in arrears 
in the second deed of trust--all these factors prevented plaintiff from 
protecting its own rights and being present at the foreclosure. 

Be that as it may, the Court is of the opinion that it is not good 
policy for defendant, one of whose officers is a trustee under its deed 
of trust, to permit another officer to bid in the property at the sale in 
his own name and for his own individual profit. 

Though the Court is unable to find that the sale was illegal, or 
that plaintiff was prejudiced in any way because of this procedure, the 
3/7 Jackson v. Fuller, 66 App. D.C. 239, 85 F. 2d 816 (1936) (Sale of 


property erty for less than 1/2 of market value held not shockingly inadequate 
to make sale defective.) 
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Court feels this practise should be discontinued so that no contention 


may be made that there is not complete objectivity on the part of the 
trustee. Counsel will present appropriate order. 


/s/ Luther W. Youngdahl 
Judge 


July 17, 1958 


[ Filed July 21, 1958] 
JUDGMENT 

This cause having come on for trial on the 2d day of July, 1958, 
and concluded on the 7th day of July, 1958, and after consideration of 
the evidence adduced, it is by the Court, this 21st day of July, 1958, 

ADJUDGED, ORDERED and DECREED, as follows: 

1. That the plaintiff's prayer that the foreclosure shall be set 
aside be, and it is hereby, denied. 

2. That the plaintiff's prayer for damages be, and it is hereby, 
denied. 

3. That the Complaint be dismissed. 


/s/ Luther W. Youngdahl 
Judge 


[ Filed November 19, 1958] 


NOTICE OF APPEAL . 

Notice is hereby given this 19th day of November, 1958, that The 
Admiral Company, Incorporated, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 21st day of July, 1958 in favor of all of the defend- 
ants against said The Admiral Company, Incorporated, 


/s/ Milton M. Burke 
Attorney for Plaintiff 
1010 Vermont Ave. N.W. 
Washington, D.C. | 
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(i) 
APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 
In the opinion of Appellees, the questions presented are: 


Should a trustees’ sale of real estate by exercise of the power of 
sale under a first deed of trust be set aside at the suit of the party secured 


by the second deed of trust, which had not given notice of its lien and 


did not appear or bid at the sale and whose security was wiped out by the 
sale, when the failure to give notice of its lien and appear or bid at the 
sale was due to the party’s own negligence, as admitted by its own pres- 
ident at the trial, and the only reason advanced to set aside the sale is an 
unsupported charge of conspiracy to defraud made by the party's counsel, 
although the president of the party testified under oath that there was no 


conspiracy. 


Should a trustees" sale of real estate, by exercise of the power of 
sale under a deed of trust, be set aside when (1) the advertisement of 
sale did not state that the house was semi-detached and had a basement, 
although the advertisement was complete in all other respects, (2) one 
of the trustees was an officer of the lending institution, the other was 
manager of a company having business relations with the lending institu- 
tion, and the president of the auctioneer corporation was an officer of 
the lending institution, there being no evidence of fraud or concealment, 
(3) there was no outside bid at the sale although at least one outside per- 
son was present, (4) the only bid made at the sale was made on behalf 
of the lending institution by its Treasurer, (5) the trustee present at the 
sale waived the cash deposit required by the advertisement, and (6) the 
property was eventually taken by the Treasurer of the lending institution 


for his own account. 


SUMMARY OF ARGUMENT 
ARGUMENT 5. © «© «© © *© «@ + 


The Advertisement Of The Trustees’ Sale Was Complete 
And Legally Sufficient eh en ae ee ee ee 


The Fact That The Two Trustees, The President Of The 
Auctioneer Corporation, And The Purchaser Of The 
Property Were Associated In Business Is No Reason To Set 
The Sale Aside, There Being No Fraud Or Concealment 


The Price Paid For The Property At The Trustees’ Sale 

Was Not So Inadequate To "Shock The Conscience Of The 
Court" Or Cause The Sale To Be Set Aside . . . 
The Trustee Present At The Sale Had The Right To Waive 
The Deposit Which The Advertisement Of The Sale Listed 
As One Of The Terms Of The Sale SUL ae ate tar es 
The Trustees" Sale Resulted In A Valid Sale Of The Property 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,920 


THE ADMIRAL COMPANY, INC., 
Appellant, 


ERNEST A, THOMAS, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


SUMMARY OF ARGUMENT 


All of the matters and actions having to do with the trustees’ sale 
were morally and legally right. | Nobody was damaged by the sale ex- 
cept, possibly, plaintiff-appellant, and its own president admits that ap- 
pellant's damage was due solely and entirely to its own negligence in 
failing to let anybody know that the promissory note it held was secured 
by a second deed of trust of the property sold by the trustees, and to 
its own negligence in failing to attend and bid at the trustees’ sale. 


The sale should not be set aside, or damages awarded, merely be- 
cause appellant's counsel (not appellant) maintains that the actions of a 
group of responsible men, while proper, innocent and legal when taken 
separately, amount in combination to a fraudulent conspiracy to secure 
for one of the group the property sold at the trustees’ sale. 


Absent fraud or concealment, it is perfectly right and legal for an 
officer or employee of a lending institution, or of a company having busi- 
ness relations with that institution, to be trustee under a deed of trust 
securing repayment of a loan made by the institution or auctioneer at a 
sale conducted by the trustees. There was no fraud or concealment of 
the relationship of the trustees, the auctioneer and the purchaser of the 
property to each other and to the lending institution. 


The advertisement of the sale was complete and proper. 


The trustee attending the sale had the right to waive the deposit 


required by the advertisement. 


At the close of the trustees’ sale the trustee who was present and 
the auctioneer knew who the purchaser was and what the price was, and 
the terms of sale were acceptable to the trustee. There was, therefore, 
a perfectly good sale. 


ARGUMENT 


Appellant's counsel (not any of appellant's officers or witnesses ) 
alleges fraud and asks that the trustees' sale be set aside because of 


fraud. Appellant's counsel's brief usually uses the word "overreach- 


ing’ and avoids the word "fraud" but in the end comes out with it (Brief, 
p. 9): 


"The use of this word (overreaching) instead of the 
more severe fraud is an act of generosity in rela- 
tionship to the dealings between the trustees in this 
case and the defendant, Ernest A. Thomas." 


3 
"Overreaching” is synonymous with "fraud." 


Commonwealth v. Smith, 242 Ky. 365, 46S. W. 2d 474; People v. 
S. W. Straus & Co,, 285 N.Y.S. 648, 158 Misc. 186, 222; Browning v. 
Nesting, Tex. Civ. App., 219S.W. 2d 712; 37 Corpus Juris Secundum 
206; 67 Corpus Juris Secundum 545. | 


The argument of appellant's counsel, Mr. Burke, is that the fraud 
is to be inferred from the composite of a number of matters and actions 
having to do with the sale, each of which, by itself, was proper and legal. 


According to the theory advanced by appellant's counsel certain 
parties conspired to place the property in the hands of Ernest A. Thomas, 
the Treasurer of Perpetual and an employee of that institution for many 
years. The parties to this conspiracy were Edward C. Baltz, presi- 
dent of Perpetual, Thornton W. Owen, president of Thos. J. Owen, Inc., 
auctioneers and real estate experts and chairman of the Board of Direc- 
tors of Perpetual, Samuel Scrivener, Jr., a practising lawyer and vice- 
chairman of the Board of Directors of Perpetual, J unior F. Crowell, 
manager of Fidelity Investment Company, an investment company whose 
partners are the directors of Perpetual, and Robert W. Kidwell, vice- 


president of Thos. J. Owen, Inc., the person who conducted the auction. 


Appellant's counsel's Brief describes the conspiracy in various degrees 


of innuendo, examples being: 


“The events -- constituted a private transaction ar- 
ranged by the defendant, Ernest A. Thomas, with 
the help and cooperation of his friends -- for ig 
personal profit --?"(Brief p. 6). 


"It does seem peculiar that (the Executive ) Com- 
mittee knew that the property had been bid in for 
Perpetual and that the purchase price was far below 
the cash value of the property ---." (Brief p. 7). 


“The interlocking interests become more conspic- 
uous ---." (Brief p. 7). 


“The result of the unusual relations and interests 
of the key parties in this case was the absence of 
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a large attendance at the sale and the subsequent 
single bid by Ernest A. Thomas ---." (Brief p. 9). 

The conspiracy to defraud which is alleged by appellant's counsel 
has a number of steps and features. First, the advertisement (Pl. Ex. 
5) of the trustees’ sale, which was published five times in the Evening 
_ Star, is alleged to have been made incomplete for the purpose, and with 
the result, of keeping the attendance at the sale to a minimum (preferably 
only the conspirators). Next, the relation of the officers of Perpetual, 
trustees, the president of the auctioneer company, the auctioneer him- 
self, and the ultimate purchasers of the property, Mr. Thomas, to each 
other and to the lending institution, were such that some of them were 
apparently intimidated into doing dishonest acts in order to get the prop- 
erty into Mr. Thomas" hands and to defraud plaintiff out of its lien on 


the property. Further, Mr. Thomas took the property in a devious 


manner (in the name of a straw party) in order, apparently, to conceal 
his actions, and, further, possibly to assist him in bilking his employer, 
Perpetual, “should the venture prove a failure." (Brief, p. 10). 


In every respect, these actions of the various parties were honest 
and morally and legally right. It is appalling that appellant's counsel, 
without the support of even one of his witnesses, should, by innuendo, 
cast a pall of conspiracy, overreaching and fraud over these men and 


their actions. 


THE ADVERTISEMENT OF THE TRUSTEES' SALE WAS 
COMPLETE AND LEGALLY SUFFICIENT 


The advertisement described the property, the date, time and 
place of sale, and the terms of sale. It was sufficiently clear to satisfy 
appellant's president and others of appellant's witnesses, but appellant's 
counsel finds that it did not use the word "semi-detached" or state that 
the house had a basement and he therefore makes the advertisement the 
initial step of the conspiracy, the purpose being to keep people away 
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from the sale. The advertisement appears on a newspaper page (Pl. 
Ex. 5) full of similar advertisements and does not differ in any way from 
the other advertisements on the page. Appellant's president, Mr. 
Oshinsky, testified (J.A. 20) that the advertisement was sufficient for 
him. Even appellant's counsel admits that the advertisement does not 
affect the validity of the sale (Brief, p. 10): 
“As to the point covering the inadequate advertise- 

ment of the description of the property, appellant 

will concede that standing alone this would have no 

effect on the validity of the sale. The authorities 

generally approve an incomplete advertisement so 

long as such does reveal with reasonable definity 

the identity, location and nature of the ee + 

(Emphasis supplied). 
However, as appellant's counsel's case rests on fraud by innuendo, the 
advertisement becomes a part of the conspiracy, vide his point 3: 

"That because of the foregoing points and reflecting 

further upon them the advertisement announcing 

the sale was limited and incomplete defeating the 

purpose of such advertising." (Brief, p. 5). 

It has been held that the description of property in the advertise- 
ment or notice of a trustee's sale or a foreclosure sale is sufficient 
where the property is correctly described with such a reasonable degree 
of certainty that the public, by the exercise of ordinary intelligence, may 
be enabled to identify it and may be directed to the means of obtaining a 


more exact description if desired. 


Ivrey v. Karr, 182 Md. 463, 34 A. 2d 847; Preske v. Carroll, 
178 Md. 543, 16 A. 2d 291; Guardian Depositors Corporation of Detroit 
v. Keller, 286 Mich. 403, 282 N. W. 194. 


A notice which certainly identifies the property to be sold is not 
vitiated by deficiencies or even inaccuracies in the description which 
are not of a character to mislead anyone. | 


Ivrey v. Karr, supra; Preske v. Carroll, supra. 


6 


THE FACT THAT THE TWO TRUSTEES, THE PRESIDENT 
OF THE AUCTIONEER CORPORATION, AND THE PURCHAS- 
ER OF THE PROPERTY WERE ASSOCIATED IN BUSINESS 
IS NO REASON TO SET THE SALE ASIDE, THERE BEING 
NO FRAUD OR CONCEALMENT 


It is conceded by appellees that defendant trustee Scrivener was 
(and is) an officer of Perpetual and that defendant trustee Crowell was 
(and is) manager of a company the partners in which are directors of 
Perpetual. Appellant's counsel's brief admits (Brief, page 8) that 
there is nothing wrong with this, as well it might as the Supreme Court 
of the United States and this Court have held such relations between the 
trustees and the lending institution to be proper and not to affect adverse- 
ly the validity or legality of the trustees' sale. 


Clark v. Trust Co., 100 U.S. 149; Alpar v. Perpetual Building 
Association, App. D.C. __, 262 F. 2d 230; Canelacos v. Holloway, 
75 App. D.C. 58, 123 F. 2d 934; Stokes v. Hinden, 66 App. D.C. 34, 
85 F. 2d 200; Realty Investment & Securities Corp. v. H. L. Rust Co., 


71 App. D.C. 213, 109 F. 2d 456; General Auto Truck Co. v. Rust, 66 
App. D. C. 392, 88 F. 2d 774. 


In Clark v. Trust Co., the Supreme Court held: 


“The sale is assailed upon the further ground that 
Eaton, at the date of the deed to him, as well as 
when the sale was made, was the actuary of the 
Freedman's Savings and Trust Company, and 
that consequently no sale made by him, under 
the authority conferred by the deed of June 20, 
1870, would cut off the equity of redemption." 


“Touching this objection, it is sufficient to 
say that the deed was not made to Eaton in his 
capacity as an officer of the company, nor did he 
act in that capacity when exerting the authority 
conferred upon him. The fact that he held of- 
ficial relations to that company did not incapac- 
itate him from accepting the trust set out in the 
deed of June 22, 1870, or discharging the duties 
thereby imposed. It is true that his relations to 
the company would make itthe duty of the courtto 
scrutinize very closely all that he did in the ex- 
ecution of the trust; but we find nothing in the 
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evidence to justify the belief that he acted otherwise 
than honestly and faithfully in the discharge of his 
duty. The evidence does not justify the charge that 
he bid off the property for the company. * * * * ™ 
In Alpar the trustees and the auctioneer were the same as those in 
the present case and the sale was attacked on the ground of the trustees’ 


relation to Perpetual. This Court refused to set the sale aside. 


The only new aspect of the present case is that here a conspiracy 
to defraud is alleged and there are people involved other than the trustees 
and the auctioneer. However, no per se illegal or improper action by 
any one of them, or all of them, is proved or even alleged, but it is 
contended by appellant's counsel that a conspiracy to defraud should be 
inferred from the fact of the relationship of the parties. 


Fraud, or a conspiracy to defraud, is never presumed but must be 


affirmatively proved by the one who relies on it or alleges it. 


Lalone v. United States, 164 U.S. 255, 17S. Ct. 74, 41 L. Ed. 425; 


Se 
Clarkv. Barlow, 74 App. D.C. 328, 122 F. 2d 337, certiorari denied 
314 U.S, 675, 62S. Ct. 188, 86 L. Ed. 540; Public Motor Service, Inc. 


v. Standard Oil Co., 69 App. D.C. 89, 99 F. 2d 124; Security Invest- 
ment Co. v. Garrett, 3 App. D.C. 69. | 


When a conspiracy is alleged the burden is on the party alleging it 


to prove affirmatively all elements of the conspiracy and that one existed. 


Lynch v. Gibson, 254 App. Div. 47, 3 N.Y.S. 24672; Mowry v. 
Reinking, 203 Iowa 628, 213 N. W. 274. | 


If it is proper and legal for Mr. Scrivener and Mr. Crowell to be 
trustees under the deed of trust, and for Mr. Owen to be president of 
the auctioneer corporation, then appellant's counsel must prove some 
fraudulent action, or concealment, in order to have the sale set aside. 
He surely cannot rely on innuendo and ask this Court to indulge a pre- 
sumption of fraud or conspiracy to defraud. | 
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THE PRICE PAID FOR THE PROPERTY AT THE 
TRUSTEES' SALE WAS NOT SO INADEQUATE AS TO 
"SHOCK THE CONSCIENCE OF THE COURT" OR 
CAUSE THE SALE TO BE SET ASIDE 


The evidence shows, and it is admitted in appellant's counsel's 
brief (Brief, p. 5) that there was one stranger at the foreclosure sale, 
and that he did not bid. The only bid was made by defendant Thomas in 
the approximate amount due to Perpetual, $7600. There is an inference 
in the brief of appellant's counsel that this was a price far below the real 
value of the property. 


Testimony on behalf of plaintiff and defendant was in agreement 
that the property needed repair, but was in disagreement as to the amount 
required to put it into marketable condition. Mr. Thomas testified 
(J.A. 70, 71) that he spent $1, 226.67 on repairs and offered the prop- 
erty for sale at $12,800. (J.A. 68). The testimony of all witnesses 
was that the property was worth about $12,500 when in good condition 
(J.A. 70). 


There is no such disparity between these figures as to "shock the 
conscience of the Court" or cause the sale to be set aside. 


The Court of Appeals of the District of Columbia has decided many 
cases in which the courts have been asked to set aside a foreclosure sale 


because of inadequacy of the price received. The important cases are 
as follows: 


Jackson v. Fuller, 66 App. D.C. 239, 85 F. 2d 816. 


‘We cannot set aside a foreclosure sale on the 
basis of inadequacy of price alone, unless the inade- 
quacy is such ‘as to shock the conscience and of it- 
self suggest fraud or misconduct.' (Citing cases). 
The lesser total . . . is more than 50% of the as- 
serted assessed value of the property and more than 
38% of the asserted actual value. Neither per- 
centage can be. held in respect of a forced sale 
shockingly inadequate." 
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Orlove v. National Savings & Trust Co., 68 App. D. C. 387, 98 F. 
2d 259. Property worth $17,500 was bid in at $12,500. Held: Not 


inadequate. 


Anderson v. White, 2 App. D.C. 408. Property worth $30, 000 
to $35, 000 sold for $20,100. Held: Not inadequate. 


General Auto Truck Co. v. Rust Co., 66 App. D.C. 392, 88 F. 2d 


774, 


‘While it may be true, as is usually the case ina 
forced sale, that the properties were sold for a 
sum much less than the valuation placed on them 
by plaintiff, this of itself is not a sufficient fact 
from which either fraud may be implied or an'ac- 
counting secured." 


In Better Plan Building Association v. Holden, 114N.J. Eq. 537, 


169 A. 289, the New Jersey court set aside a foreclosure sale at which 
property worth $6,000 was sold for $150. This is the sort of inadequacy 
in price which should “shock the conscience of the court," 


As stated in General Auto Truck Co., supra, the price received at 
a foreclosure sale is usually less than the valuation placed on the prop- 
erty and so it was in this case. While each case must probably be con- 
sidered on its own merits, there is no case in the District of Columbia 
courts, or elsewhere, in which the sale has been set aside where the 
price received at foreclosure was approximately 70% of the highest valua- 
tion placed on the property in good repair by experts at the trial. 


THE TRUSTEE PRESENT AT THE SALE HAD THE 
RIGHT TO WAIVE THE DEPOSIT WHICH THE AD-| 
VERTISEMENT OF THE SALE LISTED AS ONE OF 
THE TERMS OF SALE 
One of the trustees, defendant Crowell, was present at the trustees’ 
sale, and the other, defendant Scrivener, was not present, as agreed and 


admitted by appellant’s counsel's brief (Brief, p. 3). After the closing 
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bid was made, Mr. Crowell waived the payment of the $500 deposit which 
the advertisement of the sale listed as one of the terms of sale. This 
was done because Mr. Crowell knew Mr. Thomas to be completely de- 
pendable (J.A. 48). 


A deposit taken at a foreclosure or trustees’ sale is "a binder in 
good faith where the parties are unknown and to protect the trustees in 
the event of resale so there will not be additional costs incurred in ad- 
vertising" (J.A. 42). Obviously, Mr. Crowell, knowing Mr. Thomas, 


had good and sufficient reason to waive the deposit. 


Tt has been held that where the terms of sale require a deposit by 
the successful bidder, this requirement may be waived by the party en- 
titled to enforce it, in this case the trustee. 


Muhlig v. Fiske, 131 Mass. 110. 


Here again, an innocent and legal act is treated with innuendo by 
appellant's counsel (Brief, p. 7) in the following insinuating language: 


"The interlocking interests become more con- 
spicuous when it is noted that the auctioneer who 


did not accept a deposit but accepted a bid from 
Perpetual now states that a valid sale was made to 
Ernest A. Thomas through his various straw parties 
and the action of the other trustee, Junior F. Crowell, 
who was present at the auction and who acquiesced in 
the unusual transaction even though not in accordance 
with the notice of sale and not in compliance with the 


terms. Was this trustee perhaps aware that he 
owed his livelihood to the officers of Perpetual who 
controlled the Fidelity Investment Company managed 


by him."" (Emphasis supplied). 
If the trustee present at the sale could properly and legally waive 
the deposit, an innuendo of fraud or conspiracy should not be cast over 
his action. 
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THE TRUSTEES' SALE RESULTED IN A VALID SALE 
OF THE PROPERTY 


Appellant's counsel has made much of his point that no sale took 


place. He argues (Brief, p. 6) that: 


"Either there was a sale to Perpetual Building 
Association or there was no sale at all. There 
was no Sale to Perpetual and consequently there 
was no Sale at all." 

Contra this argument, the fact is that when all of the people left 
the place of sale that afternoon the purchaser (Thomas ) was known, the 
price ($7,600.) was known, and the purchaser and the terms of sale 
were Satisfactory to the trustee who was present. What more could be 


required to make a sale? 


It is the practise at all trustees' sales under deeds of trust secur- 
ing Perpetual, that Mr. Thomas makes the opening bid in the amount 
owed to Perpetual. Mr. Thomas so testified (J.A. 58) and he also 
testified that his original bid of $7,600 was made for Perpetual in the 
amount owed to it. Mr. Kidwell, the auctioneer who conducted the sale, 
testified (J.A. 41) that Mr. Thomas attended all sales and always made 
the initial bid in the amount owed to Perpetual. Mr. Crowell, the trustee 
present at the sale, testified (J.A. 49) to the same thing. Sometimes 
Perpetual's bid is the only one and in those cases Perpetual must take 
the property. (J.A. 49). If this occurs, Perpetual sells the property 
as soon as it can get what is owed to it. (J.A. 58). 


This was such a case. The bid made by Mr. Thomas for Perpetual 
(J.A. 59) was the only bid made. There is no argument about that. 
Mr. Thomas, knowing that Perpetual would sell the property for the 
amount owed it (J.A. 58) felt that it was a good opportunity for him to 
make some money (J.A. 59) and, there being no other bid, told the 
trustee, Mr. Crowell, and the auctioneer, Mr. Kidwell, that he would 
take the property himself, and that he would let them know the next day 
the name of the straw party in whose name he would have title placed. 
(J.A. 37, 39, 49, 59). : 
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Appellant's counsel's argument that there was no sale here fails 
because the purchaser and the price were known and were satisfactory to 
the seller, the trustee. It has been held that in order to constitute a 
valid sale at common law a concurrence of essential elements, such as 
parties competent to contract, a subject matter or thing sold, a price or 


_ consideration, and mutual assent or agreement of the parties, is necessary. 


Commissioner of Internal Revenue v. Hammel, C.C.A. 6, 108 F. 
2d 753, 755; reversed on other grounds, 311 U.S. 504, 61S. Ct. 368; 


Commissioner of Internal Revenue v. Freihofer, C.C.A. 3, 102 F. 2d 


787; Ratigan v. United States, C.C.A. Wash., 88 F. 2d 919, certiorari 


denied, 301 U.S. 705, 57S. Ct. 938. 

Appellant's counsel's argument with respect to the sale itself are 
twofold and contradictory: first, that there was no sale at all (Brief, 
p. 6) and, second, that there was a sale to Mr. Thomas, which was the 
final act in the conspiracy to defraud. On this latter part of its argu- 
ment, appellant's counsel's brief has this to say (Brief, p. 10): 

"Not only was the latter (Mr. Thomas) arrang- 
ing with the help of the others, a private sale for 
his personal gain * * *." 

Mr. Oshinsky, the president of plaintiff corporation both at the 
time the Complaint was filed and when he testified, stated under oath 
(J.A. 16, 17) that the conspiracy consisted in: 

"We were not informed as to the actual fore- 
closure and it is my understanding that the ad- 
vertisement of the property was not completely 
correct." 

This, notwithstanding the allegation of a conspiracy in paragraph 
10 of the Complaint, is sufficient answer to the argument that the sale 
itself was part of the conspiracy. It will be remembered that Mr. 
Oshinsky testified that his company was not notified of the trustees’ sale 
because of its own negligence. (J.A. 19). 
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CONCLUSION 


During trial in the District Court, Mr. Burke, appellant's counsel, 
in a colloquy with Judge Youngdahl, described his conspiracy in this 
language (J.A. 18): | 

"Of course, a conspiracy can have various con- 
notations. It was not intended in a vicious or : 


criminal sense. It was intended in a practical sense, 
Your Honor." 


However, Mr. Burke's feelings have hardened since then, for in 


his brief before this Court, at page 9, he says this: 


"The use of this word (overreaching ) instead 
of the more severe fraud is an act of generosity in 
relationship to the dealings between the trustees in 
this case and the defendant, Ernest A. Thomas." 
Perhaps Mr. Burke intends to convey the idea of fraud ‘in a 
practical sense." The distinction is not appreciated by those whom he 


accuses of fraud and conspiracy to defraud. 


Mr. Burke accuses a group of men of conspiring to defraud his 
client. Mr. Burke has not proved a conspiracy and he has not proved 
that his client was defrauded. He is left standing alone with his con- 


spiracy to defraud, as not one of his witnesses knew of any conspiracy. 


Appellees submit that many right actions do not make a wrong. 
That they do make a wrong, when colored by innuendo, is the substance 
of Mr. Burke's case. The decision of the District Court dismissing the 
Complaint should be affirmed, with censure of the reckless use of Mr. 
Burke's charges of conspiracy and fraud. | 
Respectfully submitted, 
SAMUEL SCRIVENER, JR. 
DAVID S. SCRIVENER 


1518 K Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellees 


